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#RUSTS ‘TO APPLY OR TO PAY “OVER 
RENTS AND PROFITS:OF LANDS, UN. 
DER THEN. ¥. REVISED STATUTES. 


Awd Eo 


BY'the 55th’ settion of ‘the Statutes of 
New-York, as to Uses and Trusts, (1 R. 
$.'722,) it was provided ‘that “ Express! 
trusts may ‘be’ created, for any or either 
of the following ‘purposes: | : 
i! To sell lands for the benefit ‘of cré- 
ditots. » he eA 
*2.To sell, mottgage or lease lands, for 
tle betiefit of legatees, or for the purpose 
of sdtisfying any Charge thereon. 

3.) To receive rents atid profits'of lands, 
and apply them to the use of any person,’ 
during the life of such person, or for any 
shorter term, ‘subject to the’ rules pre- 
scribed in the fitst atticlé of this title. 

4. To receive the rents and profits of 
lands, and to actumulate the same, for the 
purposes and ‘within the limits prescribed 
in the first Article of this Title.” 

By the 45th séction of the same eet, 
Uses'and Trusts; except’ jas “authorized 
and Ynodified “in ‘article second, ‘were 
abolished. Hence, id 'tritst ean‘becre- 
ated, in'this staté}' for any ptitpose not’ em 
bracéd within’ thé’ 55tH ‘section just ¢ited. 
It’ was provided,’ however, by the ‘58th 
sectioh, that wheré'express trusts shall be 
credited for any’ purpose not enumerated 
ih thé 55th ‘settioti} but which’ might: be 
lawfully performed under a power, such 
trust should be’ valid a8 ‘@ ‘power ‘in trust; 
but in such cases no estate rests'in thé 
trustee. * _ am i 

Under the third subdivision of the 55t 
section, attempts have béen madetoereate 
trusts to receive rents and profits, and pay 
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them over to the beneficiary. | ‘The legality 
of sucha trust'has been much questioned, 
but'the point ‘still remains unsettled; the 
several: cases in which the. subdivision 


) has received judicial notice, having béen 


determined ‘upon other. grounds, |. In 
Coster v. Lorillord,-{14 Wend. 265,).a 
feature~ of ‘the devise,:, suspending the 
power of aliening the property, during 
twelve lives, ¢onstituted, of itself, an ob- 
jection which ‘reached thé, very fuunda- 
tiott of! the -case and controlled: its deci- 
sion,’ If the directions as to the rents: had 
pursued the precise words of the statute, 
the case would ‘uot have: résulted.. differ- 
ently. oln -Craig v. Hone, (2 Edwi; Ch. 
R. 563,) the trust was-held invalid be« 
cause it suspended alienation for a. term 
of yeats which might exceed the dure- 
tion of two lives.: In Hawley v.. James, 
(16 Wend. 61,) the testator had attempted 
to prevent the alienation \of the estate un- 
ti] the youngest of: his minor ¢hildren and 
grandchildren, of whom there were more 
than’ two, should attain his ct. her -majo- 
rity; and .this was: fatal to! the trust. 
It would seem that, in this case, the court 
was not called: upom to: decide as.,to.the 
validity of the trust to: pay over the rents, 
though Mr. Justice Bronson and Senator 
Maison, both gave thein views -upon’ the 
subject, the Jatter admitting, however, 
that it bad not been discussed by counsel on 
the argument. (16 Wend. 266.) Without 
imputing undue importance to such min- 
istrations, it will:not, perhaps, ‘be denied; 
that the suggestions of: couse), might 
have been useful to those members ot. the 
Court of Brrors, who,.on that. occasion, 
entered upon:the diseussion of this ques- 
tidns, Kane\ vs. Gott, (25,.Wend. 664,) 
which would have required the consider- 
ation of this provision had the rules appli. 
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cable to real estate been adhered to, was 
determined upon principles governing per- 


sonal property, on the peculiar doctrines of , 
It was not therefore, 


equity conversion. 
necessary, in establishing those trusts, 


said Mr. Justice’Cower, “to institute gn) 


examination %s/to/theiy validity on the 
hypotheses that they came withinthe\S5th 
section.” A i, oS 

Thus it will be perceived, that what 
was said in those cases, as to the construc- 


tion of the third subdivision, ‘though: in- ) paid 


teresting and valuable, and on account of 
the sources whence it: emanated, entitled 
to great respect:and confidence, necessa- 
rily failed ini. determining that. construc- 
tion, and in giving repose to this question. 
The objections'urged against thé validity: 
of a, trust to pay ‘over rents and profits, 
may: be stated thus =)... , 
First; . That- under -this third. subdivi- 
sion, it was the intention of tlhe, legisla- 
ture to .authorizé. a: trust for the benefit; 
of persons under'disabilities, whose peeu- 
liar situation might be.such as to render; 
the ‘agency of a trustee necessary, ta se- 
cure’ the proper use-of the fund!) ).i);, 
-) Second. Fhata strictand literal inter- 
peétration'is to. be \given to, the word, ap- 
ply, ased’in this section, as contradistiri 
guished from the: words pay aver to and 
the like ;. and that, in all cases, the trustée 
isto ‘actually appropriate the. money to 
the'use of the destuis quetrust, as ‘he, in his 
discretion, shall think proper. |: 
Third. ‘Phat atrust to pay,over ven 
and profits. a8 known at the conimod law, 
not materially-differing in principle from: 
forma] and: passive trusts, was, on, the re- 
Vision of ‘our statutes, considered uoneces- 
sary, ‘calculated to facilitate ‘fraud and 
was therefore abolishedy! 91) io yill.: 
These positions, stated im dther, and in- 
deed, in, various terms, were maintained 
with great force of argument dnd fuliéss. 
of iMustration, in some of the opinions de- 
livered in ‘cases. above cited. These will 
be examined hereafter. It.is obvious, 
however; that the soundness of this con- 
struction of ‘the subdivision depends, in a 
great degree, wpon the question whether 
it authorizés'a trust\for any person,  ixre- 
spective of his or her condition, or only, for 
atlass of persons tinder disabilities:, Ifthe 
latter is the ‘true interpretation, there is 
great reason for holding that the ‘trustee 





should appropriate the money himself, 
the cestuis gue trust not being competent 
to do so, with safety to the fund and ad- 
‘vantage to themselves. In view of this, 
there is great furce in the suggestion that 
he, word apply, % used in the 

e given to it, amd-that it was ittended 


to indicate Pies she) deqyy Ke - en- 
u fe to the 


tion which the trustee ghd 

use of the rents and prohts, and to exclude, 
by implication, all idea of their being 
id over. ‘But if the situation and cha; 
racter of the person for whom provision 
is to be made by such a trust, are not ma- 
teriala different signification, may .often 
be given to the word, apply, and another 
line ‘of duty become plain .to ‘the trustee. 
Otherwise, as may easily be shown, this 
system would be liableta many objections 
as cumbersome and expensive, ill adapted 
to, the conveniences of society and repug- 
nant to rights every..where recognised as 
incident to the title in property. , In cases 
where the, party, to whose use the rents 
are to be applied is capable. of judging 
of hiser ber wants, and using the igcome 
discreetly, the interest of all parties is sub. 
served, ifjthat income..is,gpplied by being 
paid -quer,;, Any, other, application, of it 
would be unjust and. unreasonable. ;Why 
should the; trustee be, required, ov per- 
mitted, to,,enhance the, expenses of 
executing the trust, by the perform. 
ance of unnecessary. ,services!: Why 
should, he look into. the domestic affairs, 


| Superintend the style’ of dress or manuer 


of living, appoint the, place. of residence 
and dictate);,as to, the selection, and 
employment, of the, teachers, servants, 
nurses or physicians of those beneficiaries 
who may, be equally capable. ef acting in 


.; theiv,own, behalf, especially when the per- 


son creating the.trust has necommended 
nesuch extyagrdiuary,supervision) : 
- | The wevisers. first reported this subdiyi- 
sion to. the, legislature, in these words “ to 
receive the rents.and profits, of land and 
apply them.to the education, and support, 
or support only, of any, person,” &c. It 
was adopted, after the words “ or either” 
had. been substituted for the words “ sup- 
port. only.” it eab 

The note of the Revisers upon the 55th 
section has been, frequently used in aid of 


‘the opinion that the third subdiyision was 


intended to. sanction ng trust save for. 
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persons under disabilities.: Thus; for: in- 
stance, in the: first case above cited, (14 
Wend. 321, Per Savage, Ch. J.) it is:said, 
“ In this ‘note, the Revisers have told us 
what cases the'55th sect. sub. 3,' was-in- 
tended to provide for, to wit: minors, mar- 
ried women, lunatics and spendthrifts/” 
Is this the true spirit of this uote ? . Is it 
at all probable that: the Revisers cantem- 
plated its being thus understood? ‘:On 
the contrary, is.it not apparent thatithe 
language used’ by them is: here taken in 


too broad a sense, and that too little‘atten-: 


tion is paid: to ‘another portion of! the note 


to which their remarks about the ‘third 


subdivision were but subsidiary ¢. 

In the tiote it is said, ““ The objectiof the 
Revisers in this section, (sec.. 55,) is to 
allow the creation of express trusts,’ in 
those cases, and in those cases only, where 
the purposes of the trust require that the 
legal estate should pass to the trustees.” 
Having stated this distinction between the 
trusts which may now be. created and 
those which were abolished,’ or are to ‘be 
carried out under the doctrine of powers— 
the real object for which this note’ was 
written—the Revisers proceed, for the 
purpose. of illustration merely, as fol- 
lows :—‘‘ An assignment for the benefit 
of creditors, would in most cases be \en< 
tirely defeated if the title: were to remaiti 
in the debtor, and when the trust is to re- 
ceive the rents and profits of lands, and 
apply them to the education of a minor, 
the separate use of a married wuman,.or 
the support of a lunatic or a spendthrift, 
(the general objects of trusts of this de- 
scription,) the utility of vesting the title 
and possession iu the trustees is suffi- 
ciently apparent.” 

The only rule here stated, by which we 
are to determine the’ extent to which 
these several: subdivisions were intended 


to operate, is that it must be requisite to | 


enable the trustee to execute the. trust, 
that he should ‘have the title to the’ estate. 





where, underthe third. subdivision, the 
trust happens:-to be for the persons they 
proceed to designate, the title should ob- 
viously’ be:'in, the trustee, But'do. they 
intimate that no, other or more compre- 


hensive. illustrations. soula , have. been 


iven:?, \Do they affirm that the persons 

esignated, and otherslike them,,are.to be. 
the sole and, exclusive oljects of. trusts,un- 
der this subdivision? Certainly, not. 
Even when they call..these persons.“ the 
general objects of trusts of this descrip- 
tion,’” these words seem to have been used 
incidentally, and as if to denote the se- 
condary and unimportant relation which 
they really had tothe matter in hand, they 
are thrown within the parenthesis... The 
Revisers probably entertained the belief 
that under this clause the ‘trusts which 
might be created would generally. be for 
this class of persons, but it may. well be 


doubted whether they intended to indi- 


cate the precise objects to which, such 
trusts must relate. 

But these suggestions are made under 
a.sense of no little embarrassment arising 
from, the circumstance, that there is 
among ‘all those who have commented 
upon this statute, and differed as to its 
construction, no apparent disagreemeut 
as.to the meaning of this note. J may 
well hesitate, then, in coufiding in my.own 
impressions and deem it advisable to pro- 
ceed in this discussion, upon..the, assump- 
tion that this subdivision. was, at_ first, 
mainly intended for a class of, persons 
under disabilities, whose education. and 
support might require the. services of a 
trustee, ta manage the estate out of which 
a fund was to, be created for their. benefit, 
if not to superintend directly the use of 
the fund,itself,, Still I find it, difficult tp 
persuade myself into the belief that, origi- 


‘nally, such.a trust might.not be created 


for a feme sole.as well as for a feme.covert, 
or that, the. education that might have 


| been bestowed, must have ceased when 


If the trust can: be safely and. conve- | the beneficiary attained his or her majo- 


niently carried out with6ut this, then it is 


rity. Why should. the legislature, in 


not an active tfust under this section, but | framing this subdivision, have used words 


must be available, if at all, as a power in 
trust. Beyond this, nothing is: affirmed 
that can be deemed an-expnsition of the 
statute.: It is true that the , Revisers 
were satisfied that in the cases put, to 
wit: an assignment for creditors, and 


comprehensive, enough ;to include all 
mankind, if only, a special class was in- 
‘tended. Why authorize a trust for the edu- 
' cation and support of any, person, during 


the life. of ‘such person, when the meaning 


is any person under disabilities ? 
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In.reverting to the history: of this sub- 
division, we find that it was amended in 
April, 1830, by ‘stibstitating “use” for 
“‘ education and support, or either.” The 
authors of this'change, by way of recom- 
mending’ it to the legislature, observe, 
“The word use includes edueution. and: 
support and each of them. tv will also in- 
clude other purposes which: ought to be 
provided for.” 

Then other purposes, beyond mere edu- 
cation and support, were to be provided 
for. What purposes are intended? 

The terms originally employed. com-. 
prised every thing necessary or proper 
for the class of persons described by the 
Revisers ia their note. What greater be- 
nefit, for example, ‘could a trustee confer 
upon a child during its minority, than a 
suitable education, which includes not 
only intellectual and moral culture, but 
physical training’! By “ support” we are 
to understand all those supplies whicli 
should be dispensed with a liberal or 
sparing hand, to the cestwé que trust, ac- 
cording tu his or hey social position, fixed 
habits 6r capacity for enjoymeut. In car- 
rying ‘out this provision as it stvod before 
the amendment, the trustee would have 
furnished to the objects of his care the food: 
and raiment and the shelter, which their 
condition in life required, with nursing 
and medical attendance in sickness. ‘He 
would have added moreover, the. etidear- 
ments ind Gonsolations ‘of a’ home} with 
all the other varied but indefinable means 
of promoting comfort aud happiness, and 
this too, with an expansive discretion, so 
to speak, adapted tu the character of the 
beneficiary and the extent of the trust 
fund. ' It'is difficult to perceivé how the 
Kindest father or husbatid, or friend’ could 
hope to effect more for ‘one’ of this’elass, 
by the use or expenditure of money, than 
was allowed by the statute before’ its 
amendment. ‘As to such’ persons ‘every 
thing beyond “ education and’ support” 
would be matter of fancy, unsubstantial 
benefits, ministering to artificial wants or 
luxuries, “ge equally injurious and 
unnecessary. ‘I'he legislature did not sit 
in solemn. deliberation intent upon ‘pro- 
moting these. So too, wé ate bound'to 
conclude that in enlarging the subdivision 
referréd to, the legislature had ‘in’ view 
sume object other than promoting the 





interests. of those whose rights were al- 
ready secured. . Legislation ‘in, their be- 
half would have been unnecessary. Yet 
the ' expounders. of this subdivision as 
amended, who still. confine the trusts 
which it sanctions to the persons defined 
by the Revisers in their original note, in- 
sist so rigidly upon an economical expen- 
diture,on: the part. of} the trustee, ‘that 
nothing beyond. a. liberal “ education and 
support” ‘ean; even now, be furnished ! 


Notwithstanding the difference between 


| the subdivision as it reads at present, and 


as it read before. its alteration,.its spirit, 
Object and limitations are, with ‘them, the 
same and have respect solely to a class 
who are incapable, on account of their 
disabilities, of receiving benefits except to 
a certain narrow extent, and are unfit, 
we are told, to be intrusted with money 
for any purpose whatever. They would 
make it the duty of the trustee to dole 
out each farthing of the fund with pru- 
dent fingers. According to Ch. J. Sa- 
vage, “* he isto judge of the propriety of 
the expenditure ;” says Senator Young, 
* he is to deal it out with ¢circumspection;” 
if Senator Maison is right, the ‘rents are 
to be applied, “ as the trustee shall con- 
sider the: necessity of the cestui gue trust 
may require;” while the late Ch J. 
Bronson insists, that “ the trustee is to ex- 
ercise a fiduciary office, a. kind of guar- 
dianship’'in' the expenditure of the 
money.” 

If all this' beso, then it is impossible, 
in my judgment, to give any effect to the 
amendment of April, 1830, or to accomp- 
lish more for’ the beneficiary now, than 
was proper before that amendment went 
into operation. The other purposes 
which the Revisers say were to be pro- 
vided for, are smothered, or utterly ex- 
cluded by this’ interpretation: 

It becomes’ us to construe this provi- 
sion in' such a manner, as to give force 
and ‘effect to the declared and obvious 
purpose of the legislature. 

In'the'case of*Coster y. Lorillard, be- 
fore.cited, Chief Justice Nelson gave to 
this amendment its true significance. He 
thought that the’ origiwal difficulty con- 
sisted in confining the trust to two speci- 
fied objects,’ “education and support,” 
excluding by implication every other ; 
that by striking out this limitation, the obe 
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jects of the trust. were left undefined; 
thus enlarging the statute,by giving 
greater scope to the power of icneating 
a trust and embracing persons other than 
the class at first designated. .lmthis ac- 
tion of the legislature, he, saw) evidence 
that. the section was deemed to have been 
at first too much restricted, ,Mr. Justice 
Cowen, seems to have concurred in this 
as in, Hawley v. James, (16 Wend. 200,) 
he speaks of this amendmeant,as ‘“ the en- 
largement of the 55th section.”; 

In Coster v. Lorillard, the then Ch. J. 
Savage, entertained different views. ‘Fo 
determine what trusts may now be estab- 
lished, he! had» recourse ‘to-the : Revisers’ 
original note, disregarding, apparently, the 
amendment,’ That ‘note ‘was designed 
to illustrate the original subdivision, and 
for any other purpose, is comparatiyely 
worthless. It cannot aid, or at any rate, 
it should not control us, in. passing upon 
the subdivision, after it has been changed 
both in its sense and substance. . But the 
Chief Justice, it would seem, looked upon 
the alteration as being mere matter of 
form. He even said, “ The only reason 
given by the Revisers was, that ‘the 
word use includes education and support, 
and each of them. It willalsoinclude-other 
purposes which ought to-be' provided for, 
But it is not intimated that any other class 
of persons are intended to,,be, provided 
for.” + ; , ii ‘ 

lt is submitted: with deference; that the 
absence of any such intimation ‘is not 
material. So’ far as, they go, the Revi- 
sers’ notes are useful aids in expounding 
the statutes, but they ave not the sole ex- 
positors, If they were, however, we 
luterpret by what they did say, rather 
than’ by what fhey did not say.. The ora- 
cle instructs.ouly as, it, speaks...., Certainly 


a statute, in language of known. import,’ 


can he read and comprehended without 
extraneous help; nor are courts of law 
and equity bound to surrender: all,inde- 
pendent judgment, because a body, which 
acted simply. in. an advisory capacity, 
failed to intimate to the legislature what 


was the utmost Jimit to which ¢ provision: 


might be expanded,, Commentators, are 
useful, so far, as they: illustrate, the. text ; 
when they are-silent, ‘we must determine 
the meaning ‘for oursélves. 

But, is it indeed true, that. this change 





of phraseology was recommended by the 
Revisers, only because the word use in- 
‘cluded the words: education and support ? 
If so, they were not. well’ employed—if 
so, the suggested alteration tended to no 
real.good. It was a mere:piece of verbal 
criticism:!: It is searcely possible that the 
Revisers or the legislature, assembléd in 
solemn and laborious conclave, to decide 
between the conflicting claims of ‘two 
terms of expression, finally assigning’ the 
post of honor. to. that one. which was df 
sumilar . signification: with .its rival; ‘and 
which was preferable:.only: because of 
its| brevity: !, 4 een 

Is it not. obvious, however, that use in- 
cludesnot only the words stricken out, but 
is. yet. more comprehensive?) Does not 
the provision ‘to. receive) the:rents and 
profits.of lands, and apply them to the-use 
of any person,’ embrace those cases'where 
the cesiur que trust possesses: a: capacity 
to be benefited: beyond mere “ education 
and |support,” even, if the liberal sense 
which has been imputed to these words, 


should be adopted ? . This would seem to 


be. the, case, and this the Revisers saw 
when they informed us, that the amendment 
would include ‘other purposes which 


‘ought to be provided for:’’ other purposes 


than the. education and. support of) a 
minor, the support of a married woman, 
the. aged, infirm, intemperate and imbe- 
eile. But..if such, individuals are alone 
intended, to, what other purposes, properly 
for their benefit, can these rents. be ap- 
plied? What more can the. trustee. do 
than to educate andsupport? Other dis- 
bursements, for such a.class would be un- 
necessary. But if the discharge of. this 
duty fails to consume the whole vf the 
vents, what, disposition, is to. be» made of 
the surplus? Mr.Justice Nelson thought 
that ‘this was one..of the. considera- 
‘tions . which occasioned the | amend- 
‘ment, ;(14 Wend. 332,) and Mr. Sena- 
itor, Maisen inclined, to, the opinion,. that 
as. to. this surplus, there. savas. no. trust! 
‘at all, (16; Wend. .257,) and bothithese 
propositions, with some qualification of 
the latter, have received, the assent of the 
chancellor, (7 Paige 537.) If.there be no 
taust, it goes tothe heir at law. , Then, it fol- 
lowsthatthetrustee has no control over this 
portion of the fund, or if he, has, he must 

eal with a new party. Fvom:this rela- 
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tion arise jealousies and: disputes, which 
render such surplus at. once an embar- 
rassment and a misfortune, the subject of 
interminable litigation and family quarrels. 
The heir at law may call for.an account 
of the manner in which the fund is dis- 
pensed, and the trustee acts under the 
constant apprehension of being censured 
by. oue party as extravagant, by;the other 
as parsimonious. He moves along’a 
narrow path, amid rocks and pit-falls, 
Does he sympathise, as may naturally 
happen to one of humane feelings, with 
the beings. under his:protection? He is be- 
trayed into expending too much. ‘Do his 
predilections lean in a contvary direction ? 
He invents reasons for expending'too lit- 
tle, Is he of atimid spirit? He has the 
alternative of contending on the one hand 
with a party bowed ‘down beneath the 
weight of disabilities; on the other, with a 
party competent, and ‘probably willing, 
to contestevery inch of debateable ground. 
The -strong prevail, the weak suffer; 
while the fund: itself, during this unequal 
warfare, is liable to be wasted or misap- 
plied. In such cases,who would have the 
temerity to become a trustee 4 ; 
Nor is this all. If it be possible to find 
a trustee who, combining ‘rare qualifica- 
tions—diseretion, independence and in- 
tegrity—is equal to the trying: task of 
adjusting adverse claims and dividing the’ 
fund, righteously, between those entitled 
to it, then no more will be expended than 
is necessary for the use of the cestut que 
trust, a greater expenditure being unjust 
to the other party im interest. It follows 
that the trustee is tied down to the same 
course of action under the amended, as 
under the original subdivision. He can 
dv no» more.. He could, indeed, if the 
class of! the. beneficiaries was extended 
so as to embrace those capable of a 
benefited beyond mere “ education and’ 
support,” or if he were permitted to pay 
over tosuch of the cestuis que trust as’ may 
be competent to use it properly, that por- 
tion. of the fund not exhausted in carrying 
out those two objects, but against: this, 
voices from high places: have protested. 
‘hen it would seem, that although the 
Revisers ahd the legislature intended ‘to 
provide fur other purposes, besides those 
mentioned im the original subdivision, 
no other purposes can be attained by the 








trust; and that although a testator may de- 
sire to have all the rents and profits laid 
out for the use of the cestui gue trust, if a 
surplus remains after providing economi- 
eally for certain specific Wants, such sur- 
plus must ‘be transferred to a party never 
contemplated) sécuring to a discontented 
heir a double triumph, in the defeat uf the 
legislature ‘and of the’ testator! Can it 
be believed ‘that the framers of the act con- 
templated that an interpretation would be 
given to it tending to these results ? 
J. N. 
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Before the Honorable SAMUEL NELSON, Assis- 
tant Justice of the Supreme Court of the United 
States, and the Hon. SAMUEL R. BETTS, 

: District Judge. 


Tar), Unrrep Srates v. Tut Sar Re- 
CORDER.— 2d July, 1847. 


The act of Congress of March Ist, 1817, concern- 

ing navigation, adopts in substance the English 
vee ae 4 act of 12 Charles If. ch. 18. 

Qu: Whether the pleadings in this case show the 

trade in: question to bea violation of the act 
of March Ist, 1817? 

If it was so, the United States, are concluded by 

. their contemporaneous construction of the act, 
and long continued practice under it, from now 
denying the legality of an importation to the 
United, States: of articles; the growth, produc- 
tion or manufacture of the British East India 
dependencies, from an English port in Europe, 
in Vessels owned by British subjects resident in 
England. 

But if the question be.an open one, such trade is 
not pestis by the true meaning and: effect 
of the act. a 

The act makes no distinction between one part of 
the dominions of a foréign-state and others, it 
upplies to’ the entire country or foreign nation. 

Colonies .and dependencies, in. contemplation of 
law, are part and parcel, of the country to which 
they appertain; and privileges und disabilities 
‘Made to affect them, extend alike to both, when 
it ie‘not otherwise specially provided or directed. 

Produets, of colonies ‘are’ of the products of the 
country, and therelare ne citizens or subjects, or 
ships of colonies otherwise than as. they belong 
to the entire country. 

The term country in the act of March Ist, 1817, 
embraces the ‘whole of the dominions of Great 
Brituin, including the East Iudia possessions. 

The, act is to be regarded us retaliatory and pro- 
hibitive in its character, intended to counteract 
like regulations’ enforced by other countries 
against the commerce of the United States. 
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Tt is not alleged or shown that British Jaws or re- 


lations. of ‘trade prohibit! the ‘exportation to’). 
olan Britain! from a port of the United States, oP 
in an Amerigan vessel, of articles, the growth,. 


_production or mianvfacture of: a territory, or de- 
pendency of the United States, but ‘hot’ of ‘the 
place from'which ‘they areshipped ‘for exportation. 
Nor is it ‘alleged or) shown ‘that vessels, of: the 
United States; are interdicted importing into the. 
United. States, from. English 
productions, &c., of the 
es. fa : 
The plea’ in bar of the information, declared good, 
and decree tendered restoring: ship and cargo: 
seized, to the claimants. ., : " ' 


Tue libel of information charge, thatithis 
ship, not being a vessebof the United States, 
nor‘a foreign vessel truly atid wholly be- 
longing to the citizens or’ subjects of the 
British East ‘Indies, ‘on the 22d of May, 
1847, imported from Londen into New- 
York, various’ goods described, being the 
growth, production or manufacture of the 
British Kast’ Indies, from which place 
they have usually, simce «March, : 1817, 
been shipped: for! transportation ; and by 
reason ‘whereof, and’ by virtue of: the ‘act 
of Congress of Merch ‘ist, 181%, the: said 
ship, her tackle, &e.,; and the said cargo, 
became and were ‘forfeited to the’ United 
States; and:prayed process: and a decree 
of condemnation, &c. r 

The claimants averring themselves to 
be tataral born subjects:of the Queen of 
Great" Brita, and ‘resident ‘in England, 
within the United: Kingdom;- pleaded 
specially to'the libel, that the said ship, at 

e time, truly and wholly belonged to 
them, and still does, and»'that:the British 
Bast ‘Indies are, and: were at: the time, 
weer and’ part and’ parcel of ; the 

nited Kingdom of Great: Britain and 
Ireland; and: of her Majesty’s dominions, 
and that, the'said goods were the growth, 

roduction and’manufacture of the domin- 
ons’ of her majesty; and.!were’ received 
by'them on board’ said ship, at the port 
ot London,’ for tranishipment to the port 
of New-York, andaver theirright to make 
such importation, &c. &c. 

To the special pleas, the District At- 
torney demurted. 9 9)11' 6.) 


BF, Butler; (U. 8: District Attorney,) 
for the United States. 


F.B. Cutting, for the  claiiiants! 


: in, E my 
Ko Brian Bast Taste 
49 STthe that after the 30th-day of September next, 


Berrs, ‘District Judge; delivered the 
inion Of the Gourt':— - | to vena 
- "Phe ‘question raised by the issue in law,’ 
ig whether the trade, in Which this’ ship 
was employed, is inhibited by the act of 
Congress,’ concerninig ‘the navigation of’ 
the’ United ‘States, passed ‘March’ Ist, 
AOFY. eisris! of. be Aj be ORG Taest 
“The first section ‘of the act provides, 


nd goods, wares or merchandise, shall be 
imported into the United States, from any 
foreign port or place, except in vessels of 
the Uni ed States, ‘or such foreign ' vessels 
as truly and wholly belong to the citizens 
or subjects of that country of which the 
goods aré the growth, production or ma- 
nufacture, or from which such goods, 
wares or merchandise can only be, or 
most usually are, first’ shipped for trans- 
portation, Provided; nevertheless, | that 
this regulation shall not' extend to the ves- 
sel of any foreign nation whieh’ has’ not 
adopted, atid which shall not ‘adopt a simi- 
lar regulation: «' BJe cnt & to 
‘hé ‘second: section declares the vesse) 
and cargo coming into the United States, 
in vidlation of' those’ provisions, forfeited; 
‘Tt is not stated in the ‘pleadings, nor 
adinitted ‘by ‘the claimants’ on the argu; 
ment, that Great ' Britain’ ‘has adopted 
regulations similar to those established by 
this act, and thé” claimants, ' therefore, 
if ’trictness, of law, may''be entitled’ to 
the’ objection, that the’ construction’ in- 
sisted on by the government, does not 
bring the vessel ‘itittcatgs within the con- 
deémtiation. of the Btattites. 
We think, however, if ithe navigation 
laws ‘of 'Great’ Britain, notoriously re- 
straining the trade in’ American vessels, 
with her colonies, within limits more 
strict than the regulations’ of this ’statate, 
are ‘not to ‘be judicially’ noticed by the 
court, ‘the: provisions ‘of 'the' convention 
between ‘the United States’ ttid’ Great 
Britain, of July 1st, 1815, must be re+ 
garded as part of the law of the case, and 
in that’ convention,’ Gréat Britain re+ 
serves to herself and adopts, by implica- 
tion, régulations similar in this respect 
to those established by the act of Congress 
in question.” ) 
It is admitted by the pleadings, that 
goods, ‘wares and merchanilise, the 
' growth, production ‘or manufactpre of the 
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British East Indigs, have,,since the..pas- 
sage of the act of Congress, been, usually 
shipped for transportation, from, the parts 
of the Bast ladies. o)jp i) gis yovitovtay « 
' The: District Attorney, on, the part of 
the government, accordingly., contended 
that the course of. trade attempted mm this 
instance, is prohibited to British vessels; 
fst, by; the, direct language.of the aot:of 
Congress, and, segondly, by, its intewt. and, 
policy.as. gathered from antecedent, and, 
eontemporaneoas, facts leading to its, en- 
actment. y ER TE 

We, think, upon general principles of 
law; the question is nolonger open, to the 
government, upon the construction and 
bearing of the act.of Cyngress,, in, this re- 
spect. ail ‘nes ° ipeerinnaadl 

In September, 1917, on,, transmitting 
the. act to the officers. of customs through-, 
out the Uniied States, the Secretary, of 
the Treasury, instructed them that ‘ the, 
term.‘ country,’ in,the, first section, is con- 
sidered as embraciug all the; possessions 
of a foreign state, however, widely sepan 
tated, which aze,subjected tothe same exe- 
cutive, and, legislative authority... Fhe 
productions aud manufactures, of a fo- 
reigu state, amd of itscolonies, may be im- 
ported into, the, United States in, vessels 
owned. by the citizens or subjects of such, 
state, without regaxd,ta their place of re- 
sidence. within, its. possessions.” 

This ex position of the ag¢t, does. not ap- 
pear to have. been called in question, or 
doubted by the United States, until the 
30th of June,.1842, when an opinion was 
given by the Attorney General. on. its 
meanisg and operation, which, on the, 6th 
of July, 1$42,, was, transmitted by the 
Secretary of ther Treasury, to;the, collec- 
tors of the castems. * 

‘The Secretary, in his circular, instructs 
the collecters to be governed thereafter 
by the epinion.of the Attorney General, 
and“ to.take. care that the penalties of 
the law are enforced.in ali cases coming 
undex its provisions.” , ‘The. seizure in 
the present case is, made in execution of 
those listructions, 

‘Fhe Attorney, Genera] intimates that 
the, language. of the first: section of the 
act is uot entirely free from ambiguity, 
but declares it his, opinion, “ that it does 
yot iu any case authorize an indirect: car- 
rying, trade by foreign ships.”” 





“ The proviso. was intended to. restrain 
the privilege extended to, foreign vessels 
in the enacting clause. « By this, they dre 
allowed, where’ they belong ‘wholly to the 
citizerig oF subjects of that, ‘country of 
which the goods. axe.the, growth or manh- 
facture, to bving . these; goods! into our 
ports. By the proviso this is confined to 
cases where a ret rocal’ privilege of the 
same kind is extended to our vessels.” 

This. interpretation.of the act is eutitled 
to. the highest respect, and'if we regarded 
it as removing or meeting the Jifheulties 
raised on this issue, we should give it the 
most. careful :considerativa We, should 
probably feel considerable hesitancy. in 
accepting as the ttue. key to the intevpre-, 
‘tation of the act, theidea patiforth inthe 
opinion, that the enacting clause, extended 
ia privilege to foreign. vessels, and that 
‘thei proviso. confined it. to cases where, a 
‘recipvocal privilege of the: same kind. is. 
lextended toy oux vessels... Ib rather | ap- 
‘pears to. us, the natural readinz of theacgt: 
gives: it a retaliatory, and: prohibitive char: 
‘vacter, restrained by therpitoviso fram be- 
jing enforced against any! nation not hav- 
‘ing adopted like prohibitions or restrictions 
‘against the: United States, But. we for- 
‘bear an examination:of this point, because, 
the case submitted to. the Attoruey Gene- 
ral had-none of the features marking this. 
That was a Belgian vessel whichiimpoxted 
‘to the United States, a carge ftom Bue- 
nos, Ayres, the: products, of the Jatter 
country, and the question to\ be decided 
was, whether such iudirect trade was open; 
to. her’ in ‘articles: of foreign; growth,or 
preduetion. The-Attorney, General was 
of opinion, that the act.of March st, 1317, 
did not authorize it. The case would 
have. been apposite’ if; the; Belgian, ship 
had. been laden ab her home+port, : in, 
Europe, with:. productions: of a. Belgian 
colony: or territory; in the Kast er West: 
Indies; or  Afvica, and the. United, States 
were debarred importing the, same goods, 
except directly, from the; place’ of their 
production. A oh mortertouinti fon 

There. is: no. evidence before. us, that the 
Treasury Department, onthe, efficers;of 
customs, have, since the act of 1817, ar- 
rested, or questioned importations of co- 
lonial products, made. in, :2 ; vgsse] of the 
mother country, from her home port, and 

we must regard the, contemporary ex- 
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position of the act given by the Secretary 


of the Treasury, as. the one acquiesced 
in ard practised under by the government, 
from that period, except by; the expasi- 
tion of the Attorney General,-aboye re- 
ferred to;-and there is no evidence be- 
fore us, that his interpretation, has ever 
been enforced in. a case’similar to this. 
We hold the goyernment,, if ; not, all 
other parties, now precluded by that long 
usage, and practical construction of th 
law, from questioning its correctness Bese 
disturbing the course of its execution, 
Admitting that ou, the face of, the act 
it.is doubtful whether, the trade, now, at-, 
tempted to be prosecuted, can be allowed; 
or, even, conceding that the intention of, 
fhe statute to thé contrary is, manifest, 
and that the. Treasury Department mis‘ 
apprehended and, misinterpreted its pro, 
Visions, in the instructions of September, 
1817, we think. the -settled rules of Jaw, 
and the principles governing, the inter- 
pretation of hyman language, with what, 
ever solemnity, and to whatsoever. pur- 
pose itis employed, require us to. adopt 
and adhere to the, contemporaneous con- 
struction, corroborated by an..undeviat- 
ing usage of thirty years,,as that which 
must be applied to, the statute, and govern 
this case. S eetmad 
, We decom, it unnecessary, to, state ar- 
guments or analyze. cases, supporting the 
Proposition, ti shi 
The. principle. is, recggnized and jl- 
lustrated by the. highest legal authorities 
—(Dwarris on, Statutes, 693; Bac. Ab, 
Stat: L.5;, 1 Crgnch, 229; 5 Cranch, 22. 
3 Pick. ie Bi9.c5 ar) tT ieaat 
The Supreme,,Court ‘of the, United 
States, gives, the, most solemn sanction to 
the doctrine, in, deglaring that. a, contem, 
porary exposition of the constitution, prac: 
tised ‘and acquiesced under for a, peria 
of years, fixes its construction, ( uart Vv. 
Laird, | Cranch, 299,), and’ dn pronounc- 
ing the practical construction ofa, statute, 
the one which, must be enforced, although 
clearly unauthorized by the terms of the 
law, itself. (5 Cranch, 22, McKeer x, 
Delancy,) Poe ae the hn ae 
In the first gase, the periad of acquiess 
cence had. been comparatively of short 
duration—about twelve years, sl, 
The Supreme Court of Mananchap ott 
ina case most maturely considered, hel 


‘Ley 


“that a contemporaneous, is generally the 
‘best construction. of a statute. Tt gives 
the sense of 2 community of the terms 
imade use of by the legislature. “ If there 
‘is ambiguity in the iesguage, the’ under. 
standing and application of it, when’ the 
‘statute first comes intd~ operation, sanc- 
tioned by long acquiescetice on the part 
of the législature ‘and’ judicial tribunals; 
'i8 the strongest evidence’ that’ it has‘ been’ 
rightly “explainéd’ in’ practice. “A ’con- 
‘struction, under, such circumstances, be- 
comes establislied law,” ( Packard y; Rich- 
ardson, 17 Mass. 144, 2'Mass. R. 477—8.) 
' The’ navigation law adopted’ by Con- 
gress in 1817, would be’ ne emitently 
‘calculated ‘to attract the noticé of’ the 
business, community. “It provided for 


cases of deep’ — thoment, asd ‘most 
as i 


especially has it tended’ to meet'in' sume 
degree the embarrassment our trade’ suf- 


fered ftom the navigation laws of Great 


Britain, and her commercial regulations, 
affecting the ‘intercourse with her colonies. 
Thesé’Had been topits of agitating inter- 
est'in' ‘the negotiations’ betweeri’ the two 
countries preceding the war of 1812, and 
in those leading’ ‘to the termination of that 
war, and the adjustment of new relations 


of peace. 
Fie 14th ‘Congress‘which came into 
ower With the close of the war, must have 
Weed strongly imbyed ‘with the common 
toné of feeling, and familiar withthe state 
of those commercial ‘regulaticns as’ en- 
forced by ‘Great Britain, und their effect 
pon the interests of the United States.’ 
“The, President in ‘his messaye’ to! Con- 
ess a inestrong 


ress, Dac. 3d, 1816; ‘adverte 
faheWagd! to the state ‘of trade With 'the 
British, colotijes out ‘of Eurdpe ;’ its’ par: 
tial'and injarious bearing ‘on dur naviza- 
tion, and’ the’ refusal of that government 
to negotiate on the subject. aU OU 

The merchants of New*York and Port- 


land memorialized ‘Congress the sub- 
ject, argide tn t ‘importations of ‘goods, 
He.” inté the Wiited States) ‘should be 


rohibited, “except''in yessels ‘of’ the 
Fraita States, or in vessels built by, arid 
actually belonging to the citizens or sub- 
jects of thé nation ‘in which such atticle 
has been, produced or manufactured; &e. 
/ Nites” ce 273, 2d ‘sess. 14th 

0. 





Cong., Doc. No. 81.) 
In this aroused state of public opinion, 
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it is not, supposable, that ‘the expusition 
placed by the Secretary of the Treasury, 
on theact of March, 1317, could escape 
the notice, of the exegutiye and legislative 
branches of the government, and of the 
community at large, and that construction, 
therefore, under. those circumstances, 
stands augmented with . presumptions 
supporting its justness, stronger in force 
than even the lapse of thirty Years acqui- 
escence, | Mes Mtns 

It is not to be credited that the Presi- 
dent, Congress and the whole .body of 
merchants, would permit an. interpreta- 
tion of this statute, which failed to.carry 
out the spirit. and meaning of its enact- 
ment to govern pur trade and revenues ; 


and it is difficult to put a case where. co- | P 


temporaneous covstructign coyld with 
more ,coufidence and justness_ be relied 
upon, as the expression of the true mean- 
ing of a law. _ ‘ a 
We feel, therefore, that, we could with 
great propriety rest the decision of thi 
case upon the, application, of that princi- 
ple. as reeggnized and enforced in the 
authorities. referred to, and supported by 
the special circumstances, surrounding 
this law. pectin; * 
But in.a case presenting a question.of 
grave. import. to our own mercaytile in- 
terests, and also to the relations between 
the United States and;Great Britain, we 
haye considered it. proper to examine, the 
statute. itself with attention, aided b "the 
arguments of the respective counsel, and 
shall proceed to assign briefly the reasons 
leading us to, the conclusion that the con- 
struction heretofore, adopted is correct 
and should be,still adhered to. as 
It seems to be maiutained on the part 
of the United, States, that the act should 
be understood to restrain, the importation 
by British vessels, to articles, the produc- 
tion or manufactureof her European pos, 
sessions, and to compel the p oductions 
and manufactures of her dope encies out 
of Europe, to be -brought, here in vessels 
belonging to the place of production or 
manutacture, ine 
This construction is founded upon the 
assumed im port. of, the tenm. “ countr’ f 
employed in the act, in connection with 


the supposed policy of the statute to es-’ 


tablish a, condition of reciprocity in re- 
spect to the navigation and trade of the 





country, where that’ ‘was riot’ already re- 
og by the’ convention’ of July’ 3, 
en oe . 

“Tt may | Be ‘adiititted that the’ térm 
“country” used ‘in the att, in its primary 
méaning, signifies ‘place; and in‘a larger 
sense, the territory or dominioils occupied 
bya ‘community ; ‘or evetl’ waste did! un’ 
peopled sections or’ régions of thé earth; 
but its metapliotical meaning is’ no Jess 
definite and welt undetstodd, and in com. 
moh “parlance,’ it ‘histotical and‘ geo- 
graplical Writings, ‘in diplomacy, legisla- 
lation, ‘treaties, interiatibtial codes, not 
td’ refér 'to'sddred Writ, the wird ‘ountry 
is employed to denote the population, the 
nation, thé State, the government having 
osséssidn and dominion over it. 
This Vattell says, “the térm country 
seermsto bé well understood by every bolly. 
However, as itis takén in‘ ditferent's¢hses, 


it ‘may not be ‘unuséful’ to ‘give it here an 


exact definition. It commonly siznifies 
the State 6f which one is a'meriber.” “ Tn 
a more’ confined’ sense, this tern signifies 
the State, “Or even more particularly, the 
towh or plate of our birth.” ~ (Book '1, 
ree 
When'a nation ‘takes possession of a 
distant colinti'y dnd'settles a colony there, 
that country, though separated frum the 
principal establishment, ‘or mothér coun- 
try, naturally becomes aiart of the State, 
equally with its ancient posséssioiis: 
Whehévet, therefore, the poke cal’ laws 
of treaties make'no distinctidn between 
them, every thing ‘said Of the territory of 
a nation ought also to éXtend to its colo- 
nies. (Vatell, B. 1 Ch, 18; § 210:) , 
The whole ‘of a ‘tountry possessed‘ by 
a nation and'subject to ‘its laws, fornis its 
territories ; ‘atid it'is the common count 
of all the‘individuals' of the nation. aid, 
BEPC 19) FST) Oorrotpos bw bs 
It i8 very'appirent, upon thé’ provisions 
of the act of 1817, that’ Congress under: 
stood and uséd ‘the term eountry ili the 
enlatged ‘sense’ ‘given ‘bY 'Vattell. Thus 
nation, i thd proviso to s.' 1: foreign 
prince’ or’State 'm 8.33 arid foreign power 
in s. 4, all represent, in their conuéction, 
thé same ided as country in the first’ sec- 
tion: the spécial designation of citizen ox 
subject, does'not mark with moré precision 
that the law had reférence to persons, to 
political powers, and agéncies, than ‘the 
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mere, word country —the thing containing 
being, by a familiar form of speech, used for 
that which it contains; and, besides, per- 
sons, could, with no propriety, of lan- 
guage, be styled citizens.or subjects of a 
country, without understanding country to 
mean the State or nation,and not merely 
a section or portion .of territory belong-| 
ing to. the nation, ; So, in the preamble to 
the convention of .4815—countries, terri- 
tories and, people, are used by the two 
governments as; having one import, and 
in the first article, terrdtories is employed 
as the correlative of inhabitants. - 

Other, instances are frequent in our 
statutes.and treaties, and diplomatic cor- 
respondence, in, which foreign countries 
and territories are referred to as the peo- 
ple, state or nation, occupying and govern- 
ing them, ada gee 

But in the. present, case, it, seems to us 
that the phraseology of the first section 
of the act, indicates, more distinetly even, 
than the use of the ordinary ,word: coun- 
try, that the regulation, had a view to 
foreign governments and nations, , and 
their vessels, and not tothe localities within 
which, the individual owners might reside, 
or where the vessels might be employed. 

The expression .of the law is, “in such 
foreign vessels as truly and wholly belong 
to the citizens or subjects of that country, 
of which the, goods are the growth, pro- 
duction or manufacture.” 

It has been shown that, by the well-. 
known principles of public law, colonies 
are parts of the dominion and country of 
the parent State, and the inhabitants are 
her subjects and citizens. 

It. follows ,ag,a, necessary consequence. 
of that relationship,.that there can be no 
citizens or, subjectsof the colonies, as dis- 
tinct and separate from the mother coun-, 
try, and that ;they can possess no ship- 
ping, which in,;its, character, ownership 
or employment, will be foreign to other 
nations in. any. sense other than as 
belonging to theit;common country. By 
the English law;.none. but vessels wholly 
owned. by British subjects, resident within 
the British dominions, can be registered, 
(Holt Shipp, ch., 2, § 3,§5,, Wilk. Shipp. 
240, 248.) . 

Congress thus most manifestly had re- 


|must truly and wholly belong to citizens 
and subjects; terms necessarily import- 
ing a State or government to which such 
owners appertain, = = = 

is_consideration furthermore sup- 
ports the interpretation placed ‘by ‘the 
court upon the word country, forthe, term 
is introduced into this.law in connection 
with expressions, demonstrating yo the 
shipping interest and products of foreign 
States were in. contemplation, and tiot 
merely the parts or places where the pro- 
ducts were grown, or, the ship oWners 
resided. OT Seema iat a 

The “ act to regulate trade ‘in plaster 
of Paris,” pissed Mitch 3, 1817, strongly 
imports that this a¢t'‘was intended to have 
application to the foreign’ State, and not 
any of its particular, members or parts, 
and is a significant ex position of its scope 
and purpose in view of Congress, _ 

The subject matter of the’ two ‘enact- 
ments were of a'kindred ‘character, and 
the latter, if not, both acts, was. in effect 
aimed at the restrictions of the British na- 
vigation laws. There were. ciréumstan- 
ces in the regulation of the Nova Scotia 
plaster trade particularly offensive .to this 
country, and Congress, two days. after 
the law,in question, passed’ a special act, 
providing “ That no plaster of Paris, the 
production of apy country, or its depen- 
dencies, from which the. vessels of the 
United,States are not permitted to bring 
the same article, shall be imported ‘into 
the United States in any foreign vessel.” 
(3 U.S, Stat, 361,) "gers 
arked upon this statute, 


It is to be rem 


| that it, was wholly supererogatory, if the 


construction now claimeéd on the, part of 
the United States, to that of March 1st, 
is correct ; because the thterdictiga of the 
latter law being universal, it would neces- 
sarily include this particdlar ‘deseription 
of importation in reign vessels, it being 
denied to vessels of the United States, 

It therefore affords! a strong presump- 
tion that. Congress ‘did not intend, by the 
act of March 1, to exact and enforce a re- 
ciprocity of privileges with foreign vessels, 
in the trade to and from. foreign coun- 
tries, in the sense of giving our vessels the 
right to bring foreign products from any 
part of a foreign country, from which the 





ference tp the nationality, of vessels in the 
designation of foreign, because the vessels 


vessels of that conn agtt itnport them. 
It denotes, moreover, that Congress 
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considered it necessary to, designate de- 
pendencies, or. places of production, 
when. it was intended to discriminate 
them from the mother country; and also 
impressively shows that Congress under- 
stood the antecedent act as authorizing the 
importation of plaster of Paris in foreign 
vessels, from countries and_ their’ depen- 
dencies, from, which the vessels of the 
United, States were not permitted to 
bring the same article. That such was 
the understanding and aim of Congress, 
is mure distinctly mauifested’ by the act 
passed the succeeding session, and which 
will be adyerted to again. 
he grievance undet, which our navi- 
gation labored, clearly, was not the carry- 
ing trade of the East India colonies of 
Great Britain, nor the direct trade be- 
tween them and the United States. Those 
subjects were embraced. in the then re- 
cent conyention of 1815, and we had 
iyen and accepted stipulations regula- 
tng. both, 

We yielded to Great Britain the ex- 
clusive right, as to us,to carry on the 
coasting and foreign trade, to and from 
those ,dependencies, expressly agreeing 
that the vessels of the United States 
should. not carry any article from the 
parts to which they aré admitted, to any 
port or place except to some. port or lace 
in the United States, where it should be 
unladen, (Art. 3.) July 3, 1817. / 

In -the message of the President to 
Congress, and, the memorials of ‘mer- 
chants, before cited, no,reference is. made 
to, British regulations_of the East India 
trade, as injurious to us or objectionable. 
Nor isit sug gested that the carrying trade 
of Great, Britain, from her colonies, is 
éayse of complaint gn‘our part, farther 

tid Je bitit j * 
than that it indiveetly aggravated the in- 
jury of our exclusion from. the direct 
trade, ' 

But what Mr. Madison and the mer. 
chants point to as op regsive to our navi- 
gation, is its total exclusion from a direct 
trade with the colonies. The President 
says :—“ The British government, enforc- 
ing now, regulations ‘which prohibit a. 
trade between its colonies and the United 
States, ia Amefican vessels, whilst they 
permit. a trade in British vessels, the 





tage which is given to the British com- 


‘petition over the American, in the navi- 


geaon between our ports and the ports in 
urope, by the circuitous voyage enjoyed’ 
by the one and not éhjoyed by the uther. 
(Message, Dec: 3, 1816.) 

This wrong, of course, was committed 
in respect to other dependencies of Great 


‘Britain than’ the East In:ies, forthe re- 


taliatory act of April‘ 18, 1818, (3 U. 8. 
stat. 432, § 2,) specially passed to coun- 
tervail the English colonial \ navigation 
laws, (14 Niles’s Reg: 1'11,) saves all the 
provisions of the convention of ‘July 3, 
1815, (§ 2, proviso.) 

Congress, in the first measure adopted, 
seemed to stop at the same point of’ re- 
striction to which our ttade had been 
subjected by foreign powers, and to in- 
tend that law to be applicable to all na- 
tions with whom we had commercial in- 
tercourse. They in substance adopted'the 
English Navigation Act of 12th Charles 
If. ch. 18. (Reeve Shipp. Part-I. 107. 1 
Chitty’s Com. L. ch. 6.) It was'notorious 
that the operation of ‘the act of 1817, un- 


der its proviso, would in ‘effect be limited’ 


to the British navigation. 

That this act was not designed to meet 
the mischiefs suffered by our trade under 
the regulatiuns of the British colonial po- 
licy, i8 therefore indicated plainly by the 
after act of March 3, 1817; and. it ap- 


'|peats' to us, is demonstrated by the pro- 
visions of the “act concerning naviga-’ 
tion,” passed April 18, 1818, (3' U.S. sta- 


tutes, 432,) and the''two acts supplemen- 


tary and im addition thereto, passed May 


5, 1820; and’ May 6,'1822; (3 U. S. sta- 
tutes 602 and681.) ‘These’ statutes, with 
the mipst rigorous inhibitions ov ‘the intro- 
duction of the productions’ of ‘British co- 


Jonies mtd’ the United States’ in’ British 


vessels, directly or indirectly; when not el- 
lowed to be imported’ with equal’ privi- 
Teges in vessels of the United ‘States, are 
en limited to the British West India 
and North American dependencies. {Re- 
port of Committee, 11 Niles’ Register, 
111.} We think these’ various ¢etiactments, 


made under the suggestion ofthe execu-’ 


tive, at the instance of our shipping’ mer- 
chants, accompanied ‘by earnest diploma- 
tic efforts and expostulations, in respect 


American navigation suffers accordingly ; to the tradé with ‘the English dependen. 


and theloss is,augmented by the advan- | 


cies in North Ameried' atid’ the West {n- 
; ay 











ent Swe Bas 











THE NEW-YORK LEGAL OBSERVER. 


298 





U. 8. District ‘Coutt—Paine and others v."The ‘Steambout Neptiitie. 





dies conclusively support the ‘meaning 
originally applied'to ‘the act of March 1, 
1817, and ‘winch we adopt: that it doés 
not render illegal ‘the trade’ attertipted in 
this instance. 

We perceive nothing in the provisions 
of the second ‘clause’ of ‘tie ‘first’ séction 
of the act of Murch ‘1, ‘1817, ‘bearing 
upon ‘this question. : 

The information avers that the ue- 
tions of the Hast Indies, have usually been 
first shipped for transportation from the 
ports of the East Indies, and the plea in 
substance admits the fact. 

Yet, as already indicated, the act, in our 
judgment, does not exact a direct trade 
from the port of production, or usual 
shipment, when the importation is in a 
vessel belonging to the country in which 
the goods are produced. It places no 
limitation of place upon her right tu bring 
the productions of her own country. 

It a foreign ship engages in, such. car: | 
rying trade, ‘the act might probably re- 
quire that her voyages should be from a 
home port; -whicn. should also: be the 
country from which sich goods, wares or 
merchandise can only be, or most usually 
are, first shipped tor transportation ; but 
we do not undertake to define the effect 
gr application of this clause further than 
to say, it does not restrain’ the exporta- 
tion in vessels, owhed by citizens or sub- 
jects of the, coyntry, to the port of pro- 
duction or usual shipment in that.country. 

We are also ‘led to observe apon the 
proviso, that it does not appear upon the 
pleadings, or any. regulations, of trade 
made by, Great Britain, which we have 
examined, that she ‘prohibits the impor- 
tation in vessels of the United States, of 
the productions of our territories or de- 
pendencies,' shipped trom a ‘port of the 
United states, to which they had been 
transported from the place of production. 

Nor does it. appear that vessels of the 
United States are prohibited by the Bri- 
tish government, importing to this country 
from Englend govds, wares or merchan- 
dise, the growth, production or manufac- 
ture of her\East India dependencies. . 

As already {ntimated, therefore, there 
is grétind for doubt, whether upon the 
construction’ of the act assumed on the 
part of the government, a case is made 
showing atiy vidlation of its provisions, 
by the importation in question. 





Without advérting to tiiany other topics 
of argument, ‘opened by'the case, and ‘dis- 
cussed by counsél, in “our’ judgment, the 
deféncé ‘made ‘By the special pleas, is ‘a 
bar to the action, and the ‘demurrer taken 
of the patt bf ‘thé United’ States mttst be’ 
overtilled. ‘The’ following decree’ will ac- 
corditizly Belentered. 7 0" hs 
 July3, 1847. Tt being tonsidered by the 
court, that the‘matter spécially pleaded by 
the claimarits 'to’thé libel 'and intormatibn 
filed in this cause, amounts in law to 2 bar 
thereof, and to’ the prosecution aforesaid 
for the matters’ in the said libel specified : 

jt is ordered by the court, that judg- 
ment be rendéred for the claimants, upon 
the demurrer intérposed ‘on the part of 
the plaintiff to the plea dforesaid. ' a 

It is further ordered by the court, that 
the said ship, her tackle, apparel and fur- 
niture, and the'cargo in the pleadings spé- 
tified, be discharged from arrest in’ this 
cause, ad be delivered up to the laim- 
ants therein. + bee Hiatal, 





— as 





Hi. S. District Court... 





'Zesuton A. Pawe ano oTHERS V,..THE 


Sreampoat Neprung.—£ebyuary 27th, 
1847. 


COLLISION-—NEGLECT. 


Tue following ‘decree was made in’this 
cause—it cOnitails some important poitits : 


Tuts ‘case Having been heard upon the 
pleadings and ‘proofs, and ‘arguments of 
the respéctive advocates thereon, and due 
deliberation beitig had in the preiiises : 

Avid it being made ‘to appear’ to the 
Court, that the collision’ in the pleadings 
mentioned, cetirred in the nigin tite ori 
the sound, the schooner (J/e,) being struck 
near midships ‘on her tarbourd’ side, by 
the bow of the Neptune, and so broken 
through'as to sink immediately in cunse- 
quence thereof: 

And it being ‘made further to appear 
to the Court' that ‘the wind being about 
north, thé schooner Was steering west by 
the 'tompass, neatly close-hauled upbn the 
wind, and’ that the Neptune was steering 
E. by N. when the two vessels were found 
approaching, and that the schooner con: 
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tinued holding her course, whilst the Nep- 


tune was veered up, to about N. E., with, 
intent to. pass the schooner.to windward, 


of her, and that this change in the direc+ 
tion of the steamer was made when. the 
vessels were from a quarter ,to seven-, 
eighths of a mile apart,and were approach- 
ing each other with a. combined speed of 
sixteen or seventeen miles the hour. And 
it being further.,made to appear*to the, 
court, by a preponderance of evidence in 
the case, that the night was not so dark 
but that vessels could discern each other 
on the sound at the place of collision, in 
either direction, a sufficient distance apart 
to enable them to avoid coming in colli- 
sion, without haying hghts exhibited on 
board of them for that purpose. And it 
beiug further made to. appear eto the 
Court, by a preponderance of evidence, 
that the steamboat Neptune, when she 
changed her course to the N. E., was to 
leeward of the course the schooner was 
then running, and that the course of the 
schooner was not changed by those having 
the management of her. -And it not 
being made tv appear to the Court that 
any look-out’ waz stationed ‘on. the deck 
or furward part of the steamboat, or else- 
where than in the pilot House, and with a 
window intervening : 

[t is considered by the Court that the 
collision in the pleading mentioned was 
not produced or occasioned by any fault, 
or want of due skill and precaution in 
sailing aud managing the schooner at the 
time: 

It is further considered by the Court, 
that the steamer was in fault at the time 
in not having a sufficient and careful look- 
out kept upon the forward’ part of her 
deck, and the more especially in | main- 
taiuiug at such time her full speed, if as 
set up'by the answer and.,proofs in her 
behalf, the atmosphere was.so cloudy and 
thick ahead of her and in the ‘direction 
she was running, that a vessel not carry- 
ing lights, could not be seen beyond a few 
reds from her: 

It is further considered by. the Court, 
that the persons navigating the.said steam- 
boat, were at, the time chargeable with 
neglect and want of due, precaution,.in 
attempting to. cross ‘the. bows of the 
schooner and go to windward of her, and 
that such improper movement of the 





steamer, wag the occasion of the collision 
and damage which ensued; 

Wherefore, it is ordered and adjudged by 
the Court, that the libellants recover their 
damages sustained by occasion of. such 
collision, and that the said steamboat,be 
condemnedtherefor, with costs to be taxed 

It is further,ordered, that it be referred 
to a commissioner to ascertain and report, 
the amount of damages sustained by the 
libellants by means of the, premises, and 
that each party have leave on such refer- 
ence to use the evidence offered in Court, 
on the hearing of the cause, and such 
other evidence as may be competent and 
relevant. . 








Supreme Court. 
[ New-York. } 


Before the Honorable HENRY P. EDWARDS, 
one of the J ustices of the First Judicial District. 


IN THE MATTER OF JosE Da Costa AND 
Jose Da Rocna. 


SLAVERY—HABEAS CORPUS-——RES ADJUDI- 
CATA. 


The adjudication of an officer having power to 
issue and decide upon a writ of habeas corpus, 
may be set up as ree adjudicata upon any sub- 
sequent writ. of habeas corpus, aud is conclusive 
upon the same parties, when the subject matter 
is the same ; and there are no new facts. 

The parties are the same, where the writ is issued 
on behalf of the same person, against the, same 
respondent, although the rélators are different. 

The material facts alleged in the return, which ure 
not denied by the party brought up must be 
taken to be true. 


Tue circumstances under which this ap- 
plication. was made, sufficieutly appear 
in the opinion of the Court. 


John Jay and J. L. White, for the 
slaves. 

1. The writ of habeas corpus is a sub- 
stantial right, and not the mere shadow ofa 
right. Itis a writ ex debito justicia, in- 
tended to afford an easy, prompt aud effi- 
cient remedy for all unlawful imprison- 
ment—a writ to which all: persons are en- 
titled in the most expeditious and ample 
manner, and by whiet personal liberty is 








am tp Wee fe hee bs SR cD 











THE NEW-YORK LEGAL OBSERVER. 295 





Supreme Courti—In the. matter.of Jose, Da Costa and Jose Da Rocha 





not left to rest for its security, upon gené- 


ral and abstract) declarations. of right—, 


nor allowed to depend upon the, arbitrary, 
discretion of any one man. 


Lt. in,.B .wWrits,for, abe, slemial. af mish, 


judges are made, personally regpo 
aa of the fenetis.at whic aa aaa aie 
rightfully be deprived. 2 Kent's, Com.; p, 
26, et seq. on-personalliberty and security, 
i Stephens ou the Eng. Constitution, age 
454, title Habeas, Corpus Act. 2 i s 
Rev, Stat. 563, ,et Seq, and. especially § 
44, (§ 42,) stating the excepted cases into, 
which the court cannot imquire, .; 
Iu Great, Britain, from; which..we re- 
ceived the habeas corpus act without alr, 
teration, ‘it is well established that, the, 
doctrine of res, judigata, has no applica- 
tion—but, that a, party restrained of his 
liberty has.a, right to,the opinion not, only 
of every, court, but_of every, judge,.as to 
the legality, of the imprisonment, and that 
each court, and, judge, when, applied.to, 
are bound to consider and decide the case 
upon their.own examination, without he- 
ing concluded by previous de¢isions in the 
same,matter,. .. Hx parte, Partington in the 
Court of Exchequer, )(1845,) 13. Meeson, 
& Welby; 679, per Parke B..and Pollack, 
C. B.. See.,the,.same; case, reported, 2 
Dowling & Lowndes’, Henctice Hasiorta, 
650, and 9 London, Jurist, 93,,.)....,, ) 
2. It has never, been determined gn our 
courts that. the, doctrine. of, res, judicata, 
applies, ta decisions; in. writs of habeas 
corpus inyolving, the liberty of the citizen, 
Such a principle, once established, would 
destroy the essential yalue, of the writ, 
as affording “a free, easy, cheap, expedi- 
tious, and ample” remedy against infringer 
ments of, personal liberty, and: would tend 
to, place the liberty, of the .citizen. at the 
disposal of 2, single. judge.;,,which, is the 
yery thing the writ..is, intended to: pre- 
veut. uitsiotd st 
. The case of the People y...Mercein, (25 
Wend. .R..;64,),. which. has. been, relied 
upon to maintain such) a doctring,|involved 
no question of personal liberty-—but, simply 
the question, whether, the. gustody; of, an 
infant, child, under,a.certain state of facts, 





should be: given to the father or).to the | ,, 


mother. | Various, writs. having , been 
issued, and the, matter, having repeatedly 
occupied the attention of the jadges, the 
Court for. the Correction! Errors, after a 


| was res judicata ; (see remarks of Cow- 
oe "People Y., if 


companied by any, ju 





full; examinatio jof the testim 


de; 
clared, by special, resolution, that 


at case 
rein, 3 Hill, 440,), but 


t +o eaits Gv ; : 
id not, extend to any, case 


ey 1 Lh 


ipvolying personal, libeyty ; and-no gene- 
ms augeags wood _hy,.individual gelae 


in, theix opinion, can, suffice to abridge or 
lessen; the constitutional authority oF this 
Wt BAM oc dt sisfaines 

A decision tending by an enlarged con- 
struction to oyerthrow or impair a funda- 
mental right, “must. reqeiye such a con- 


‘struction as shall best preserve the liber- 


ties of the, people—and the decision in 


this case on the point of res judicata, de- 
clared as it was, by a special resolution, 
only, recognizes the right of a judge to ap- 


ply the doctrine ‘of res judicata, to cases 
of habeas corpus involving the custody of 


an, infant child. Had it extended to all 
other cases of habeas corpus, such deci- 
sion would have been utterly inoperative 
‘to, abridge the right of a person restrained 
‘of his li 4 


erty to the full benefit of the writ, 
according to its ancient character—which 
inclades his right to, the ; opinion of every 
court and of every judge, upon the’ lega- 
lity of his, imprisonment—for the reason 
that the. right, to this writ is secured, 
not only by the constitution of this ‘state, 
but by;the constitution-of' the United States, 
and cannot, therefore, be taken away, 
crippled, or, abridged in any degree by 
the legislation or the adjudications of in- 
dividual jstates..; 
3. In case the doctrine of res judicata 
could apply in. its full force to proceed- 
ings. on Aabeas corpus,—involving . the 
liberty of persons, which is utterly denied 
——this matter, upon the facts shown by the 
map oFHt® clearly not within the rule, but 
must, eh to. be xes integra and res in- 
tacta,.as Wanting in all the essential requi- 
sites to constitute it, an: adjudicated case. 
Upon the essentials of nes judicata, &c., 
see 2 Kent’s Com, 12 Co. Lit. 352, b. 303, » 
Bronson, J., in, People vy. Mercein, 25 
Wend. 82. Same. case, 3 Hill, 420; 3 
Cowen and Hill’s Phil. on Evidence, p. 
‘824, note 586, and authorities there. cited. 
1. The,opinion of Judge Daly annexed 
to the return of the Eeapondent, is unac- 
t gment, order, or 
deoree, and does not therefore constitute 
a record. that can.be pleaded by ‘way of 
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estbppél. Further evidéhee on the poitit, 


Whéther or not thére Wa8 ‘an order’ is in- 
adinissible. We can + Abas oat td 
tdim,'and that shows’ ‘the condlisions. of 
Judge Daly's’ mind,'but soa fecal 
titi as a jpdge, 'We'havé thé reading for 
the act, but the act itself” Has’néver been’ 
performed, Until thé aet' is performed 
it catihot bé on’ rédbrd, ahd’ until tHe’ re- 
cord is complete, it cannot be an es- 
toppel. ebrahigen vd 

2. The decision of Judge’ Daly, if ‘his 
opinion be regarded as stich, was nit a 
solémn decision of a court’ of justice, or 
of a judge in the exercise of his rightful 
juristliction, for the reason that a judge 
: of the Common Pleas, under the new 
constitution, has no authority to, issue ‘a 
writ of habeas corpus—aud ‘it ‘was ina 
pitoveeding Coram non jadice, fot the ‘ad- 
ditional reason’ that the writ had’ beén 
formally dismissed by the attorney of ’re- 
cord, by whom thé same had beet: issutd, 
the said attorney being clothed also ‘with 
full authority from the negroes, before 
any order was made’’or decision pro: 
nouuced, or opinion ie atid there was, 
therefore, no procee ing ‘before the judge, 
ior any conflicting claims’ to ‘require, ‘or 
justify his decision of the qiestions raised 
by the return. ym 

Upon the right of a ‘plaintiff to discon- 
tinue his plaint at his own pleasure, and 
suffer a xdnsuit, see 3 Blackstone's Cain. 
376.7. 1 Burrill’s Prac.'241. People 
v. Mayor's Court of Albany, 1 Wendl: 
36. Wooster v. Burr, 2 Wend. 295. 

3. The proceeding before Judge Daly 
was not between the samé patties or pri- 
vies—bat a matter inter ‘alios acta—be- 
tween the relator, John ‘Inverness, ‘aiid 


nF 


the Caprain—with which" the "Africans 


had jiothing to do,” ‘Tt was'a’ prodeeding | 


instituted without ‘their pri or’ ’con- 
séfit, and by whidli they “are in’ no ‘way 
bound. The relator was t6, them a 8tran- 
ger, the ‘counsel unknowh and unautho- 
rized ; ignorant of the language, they lad 
no understanding of the matter. 

4. A decision ig not,res judicata, unless 
the parties to be affected by it'have ‘had 
ati opportunity of being fairly heard, and 
the decision is made ‘tipon due delibeta- 
tion by the judge. These ‘Africans in the 
former proceeding, weve denied a hearing. 
The order ofthe coutt'was based upon 


an adniissidn ‘on the ‘recotd madé ‘without 
theit “authority, knowledge’ “or ‘asséhit— 
jand the’ truth’ of which’ they’ positively’ 
deny. sri ik? : 
Upén ‘the point ‘that ‘records are only 
prima facie evidence, atid may’ be-dis- 
proved, see Brailshat v. Heuth, 13'Wend. 
407: Lani tive of Hosmer, C.J., qudted 
in: ‘same “tdse!' Idem, 4752-416, and 
Shithway'v.' Stillman, ‘6 Wend: 447: 2 
Rev, Stat. 563, é: seq-'a8'td the rights of 
the party ‘to show the facts relative to ‘his 
imprisonment, | ~' asine , 
5. The grounds of the decision ‘must be 
the same dctaally and necessarily, 80 that 
the evidence in the ote would’support the 


-décision in ths other: 


“In this casé, the forther decision was 
based on ‘the adthissiot upon the record, 
that the Africas were seamen; the pte- 
sent record! shows they ate not, and’ can- 
not be, sedineti, in thé meating of our 


nw, ani it farther shows a ‘new imprtison- 
‘nient, ‘manatling, ‘and resttaint ditfsring 


from ‘any that appeéired in the ‘first pro- 
cebding, and ‘which, of itself, ‘admitting 
them to have'been sedmen, was a breach of 
thé contract assumed to exist between them 
ahd the captdin-“and his fetidered that 
compact'void, and détermined the rela- 
tidnship in which the’ opition of Judge 
Daly declared Hat they stuod. 

‘4. This’ writ shiul not be dismissed 
onthe vround that ‘thé cise is res judicata, 
even did it possess the essentials which it 
wants, for ‘thé reason’ that it appears by 
the opinion of Jadge Daly, that the Afri- 
cans were remanded as seamen, although 
admittéd by the:¢aptain'to be slaves, and it 
beitig'an dstablished ‘principle that» no 
slave cati €ither Make or assent to a'dur- 
tract, and it “béing thé’ law of ‘this state 
thar all’ slaves brought within-ts borders 
ure! free; ahd’ that ‘servitude utider any 
possible form, pretence, or circumstan¢es, 
shall not’ be: tecéynized by our cdurts, 
savé in the sitigle ¢ase’of fugitives held to 
servicé'in ‘the’ Southern ‘States, it ‘world 
be ‘a° vidlation ‘of constitutional right, a 
denialof justice, and an outrage upon per- 
sonal freedom; were'a judge,’ when ap- 
pealed to for protection upon habeas cor- 
pus, to dismiss thit writ upon the strength 
‘of a decision shown 'to' be erroneous, and 
Yemitid these Africans’'to an imprison- 





ment known to be unlawful, to'a condition 
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of servitude which the law abhors, and 


has peremptorily forbidden, and to the; 


power of a master who has threatened 
them with violence, the instant he escapes 
from the jurisdiction pf a free state. 


Purroy, for the respondent 


Epwarps, J—A writ of habeas cor- 
pus was issued by his honor, Judge 
Edmonds, on the 17th day of July last, 
directed to Clemente Jose Da Costa, 
master of the Brazilian bark Lew Branca, 
commanding him to have the bodies of 
Jose da Costa and Jose da Rocha, by 
him imprisoned and detained, as was al- 
leged, together with the ¢ause of such 
imprisonment and detention, before him, 
the said judge, at atime and place therein 
specified. ‘lhe respondent appeared be- 
fore Judge Edmonds, and made his re- 
turn to the said writ, under oath ; to which 
the said da Costa and da Rocha put in 
an answer, alsounderoath. At this stage 
of the proceedings, by the consent of the 
counsel for all the parties, the writ was 
amended in such a manner as to be re- 
turnable before me, and, by a similar con- 
sent, | allowed the writ unc pro tune. 

The return of the respondent admits 
the detention of da Costa and da Rocha, 
and alleges that before the issuing and 
service of the said habeas corpus,<o wit: on 
the 10th day of July last, a writ of habeas 
corpus was allowed and issued, by the 
Hon. Charles P. Daly, one of the Asso- 
ciate Judges of the Court of Common 
Pieas, in and for the city and county of 
New-York, and of the degree of counsel- 
lor of the Supreme Court, directed to the 
said respondent, with the object and for 
the purpose of producing, before the 
said judge, the persons named in the said 
first meutioned writ, for the purpose of 
inquiring into the cause of their deten- 
tion or imprisonment by the said respon- 
dent. ‘That, in obedience to the saids writ 
issued by the said Judge Daly, the re- 
spondent produced before the said judge, 
the persons of the two negro men called 
Jose da Costa and Jose da Rocha. That 
upon said writ so issued by said Judge 
Daly, and upon the return thereto, pro- 
ceedings were duly had before said judge, 
who. atter mature deliberation, and after 
hearing the allegations and arguments of 





counsel on both sides, decided and ad. 
judged, on or about the 16th day of July 
last, that the said Jose da Costa and Jose 
da Rocha were legally under the restraint 
of the said respondent, and that they 
should be remanded to his custody ;* which 
said decision and judgment of said Judge 
Daly, it is alleged in the said return, are 
still in force, unreversed, not set aside, nor 
made void. The return further states, 
that in pursuance of said decision and 
adjudication, the persons of said da Costa 
and da Rocha were committed to the 
custody of the respondent. The return 
also sets forth other matters, to which it 
is not necessary, in this place, to allude. 

The answer of da Costa and da Rocha, 
does not deny the substance. of any of the 
allegations above cited from the return of 
the respondent. 

Upon the said return and answer, the 
respondent contends that there has been 
an adjudication of the matter by Judge 
Daly, and that such adjudication is bind- 
ing upon me, and precludes any investi- 
gation into the facts of the case, unless 
new matters are shown, which have arisen 
since the adjudication of Judge Daly, 
and. which render such investigation 
proper. 

Before the enactment of the Revised 
Statutes, the law seems to have been set- 
tled, that the return of the respondent 
was conclusive, and that none of the facts 
contained in it could be controverted. 3 
Hill, 658, note 30. By the Revised Sta- 
tutes, the party brought up may deny any 
of the material facts set forth in the re- 
turn, or allege any fact to show either that 
the imprisonment or detention is unlawful, 
or that he is entitled to his discharge. (2 
R. S. 471, p. 50.) 

If, then, any of the material facts set 
forth in the return, are not denied by the 
party brought up, the return, pro tanto, 
has the same effect as before the Revised 
Statutes, and those facts must be taken to 
betrue. 3 Hill, 658, note 28. 

Upon this construction of the law, I am 
bound to assume that the facts set forth in 
the return, and not denied in the answer, 
are true, and that da Costa and da Rocha 





* The opinion of Judge Daly follows the repert 
of this case. 
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have heretofore been brought before 
Judge Daly, upon a writ of habeas corpus, 
and ~ Arg after an investigation into the 
causes of their. detention by the respon- 
dent, Judge Daly adjudged that they were 
legally under the restraint of. the respon- 
dent, and that they should be awarded to 
his custody; and that said judgment now 
remains in full force. 

It. thus appears that there has been an 


adjudication, upon a writ. of habeas cor-| 


pus: that da Costa and da Rocha were 
at the time of said adjudication, under 
the legal restraint of the respondent. 

The next question is, dves the princi- 
ple of res adjudicata apply. to this case, and 
um 1 precluded by the above meutioned 
adjudication from any further inquiry. into 
the subject? In the case of Merce vy. 
The People, exrel. Barry, (25 Wend. 64,) 
it was decided by the Court of Errors of 
this state, thatthe priuciple of res adjudicata 
was applicable to a proceeding under ha- 
beas corpus. ‘Two opinions, only were 
delivered; one by the Chancellor and the 
other by Senator Paige. The question 


under review had been decided by Judge | 


Inglis, then a judge of the Court of Com- 
mon Pleas, upon a writ of habeas corpus 
issued by him. ‘The Chancellor, in de- 


livering his opinion, said. that, “ he con- | 
curred in the, decixion of Judge Inglis, | 


that the princjple of res adjudicata. was ap- 
plicable to a proceeding upon habeas cur- 
pus; and that it could make no ditlerence 
in the application of the principle, whe- 
ther the first writ was returnable befure 
a.court of record, or a judge or commis- 
sioner out of court, for in neither. case, 
ought the party suing out the writ, to'be 
permitted to proceed ad infinitum before 
the same courtor oflicer, or before another 
court or officer, having concurrent juris- 
dicti nm, to review the former. decision, 
while the facts remain the same; but if 
dissatisfied with the first decision, should 
avpeal to a higher tribunal. 

Senator Paige says, that “ ifa final adju- 
dication upon a 4+bexs corpus is not to be 
deemed res adjudicata,. the consequences 
will be lamentable. ‘Vhis favored writ will 
become an engine of oppression, instead 
of a writ of liberty.” He further says, “1 
think that the following rule will be found 
sustained by the cases, viz: Whenever a 
final adjudication of an inferior court of 








record, or.of an inferior court not of record, 
or.of persons invested with power to de- 
cide on the property and rights of the 
citizens, is examinable by the Supreme 
Court, upon a writ of error, on a certiorari, 
in every such case, stch final adjudication 
may be pleaded as. res. adjudicata, and is 
conclusive upon the parties in all future 
controversies relating to the same mat- 
ter.” And, finally, aresolution was adopted 
by the court, “ ‘Lhat-in the opinion of the 
court, the decision of Judge Inglis upon 
the question of res adjudicata was correct, 
and in conformity to law.” This decision 
fully and clearly establishes the rule that 
the principle of res adjudwata is applicable 
to proceedings’ upon habeas corpus. 

Lhe only. question, then, that remains 
upon this branch of the case is, whether 
the same subject matter between the same 
parties, has been adjudged by an officer 
having power to issue and decide upon a 
writ of habeas corpus. 

First. ls the subject matter the same? 

The subject matter under the first writ, 
was the imprisonment and detention of 
da Costa and da. Rocha, and the adjudi- 
cation of the judge was, that they were 
“legally under. the restraint of the re- 
spondent, and should be remanded to his 
custody.” The subject matier of the pre- 
sent writ, is the detention of. the sume 
persons. by the respondent; and I am 
called upon to decide what was de- 
cided by Judge Daly, viz: Whether 
they are legally under the restraint of the 
respondent ¢ 

Second. Are the parties the same } 

The proceedings, in both cases, have 
been in behalf of the same persons, against 
the same respondent. ‘The fact that the 
relators are ditlerent, does nut alter the case. 

Third. Had Judge Daly the power to 
issue the writ and tu decide the questions 
arising under it ¢ 

By the law, as it stood under the old 
constigution, it isnot questioned that he 
had the power. By the uew law, it: is 
enacted that the “Judges of the Court of 
Common Pileas for the city and county of 
New-York, shall have and possess the 
same powers, and perform the same 
duties. as the first judge and assist- 
aut judges of said Court. of Common 
Pieas now have and possess and per- 
form.” (Laws 1847, p. 281, s. 7.) 
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There are several matters alleged in 
the answer of da Costo and da Rocha, 
for the purpgse of showing that there was 
irregularity in the proceedings’ before 
Judge Daly. The answer to all these 
allegations is, that I am bound by the ad- 
judication, and cannot look behind it. 
lf there has been irregularity, 1 have no 
power to decide upon that question, in 
this collateral proceeding. The remedy 
must be in a court sitting as a court of 
review. 

But it is contended that new facts have 
arisen in this case since the decision of 
Judge Daly. The answer of da Costa 
and da Rocha, sets forth that’ since the 
said adjudication, and on the 17th July 
last, they were hand-cuffed and put in a 
store-room in the forward cabin of the 
vessel, and there confined, and that the 
respondent also threatened them with 
violence when he “got them at sea.” 
These are not new facts of such a charac- 
ter as to change the relations of the par- 
ties. If there has been an abuse of the 
right which it has been adjudged that 
the respondent had to the custody of the 
persous held in restraint by him, the re- 
medy is not by habeas corpus ; much less 
sv as to any threatened violence. 

With these views, I am of opinion’ that 
the question presented to me under the 
present writ of habeas cor pus, is res adjudi- 
cata, and that I am precluded from going 
into any investigations of the facts in the 
case ; and that no new facts are set forth 
in the proceedings which authorize any 
*nterference by me. 

The writ must, therefore, be dismissed, 
and Jose da Costa and Jose da Rocha re- 
manded to the custody of the respondent. 


The following is the decision of Judge 
Daty, referred to inthe preceding case :— 





That the two first named, Jose da Costa 
and Jose da Rocha, were shipped on 
board the Llembranca at Rio de Janeiro 
as part of the’ crew, and us such he is re- 
quired to take them back by the laws of 
Brazil. That the woman Maria has 
come upon thé voyage to this Pst as a 
servant and nurse to his wife and family, in 
whose service she nowis. It is farther set 
forth in the return, that Jose da ‘Costa and 
the woman Maria, are slaves, lawfully ac- 
quired by the respondent, according to 
the laws of Brazil, by which laws, slavery 
is permitted, and the acquisition; posses- 
sion, and transfer of persons as property, 
allowed, recognized and protected. 

That Jose da’ Rocha is also a slave, 
and the property lawfully acquired is as 
aforesaid, of Antonio Jose da Rocha Pe- 
resira, of Rio de Janeiro, part owner 
of the barque, and by him committed to 
the custody of the respondent. 

These facts are admitted by the relator, 
but he denies that they are sufficient to 
justify the detention of the parties con- 
cerned. 

The fact that Jose da Costa and Jose 
da Rocha constitute part of the crew of 
the Llembranca, is an answer to the ap- 
plication for their discharge. By '§ 31st, 
of the existing treaty betweenthe United 
States and Brazil, provision is made of the 
arrest, detention, and custody of persons 
composing a‘ part of the crew of any 
public or private vessel of either’ nation, 
who shall désert. 

The consuls of the respective nations 
are authorized to apply to the proper ju- 
dicial authorities, and upon proving by 
the exhibition of the ship’s roll, register 
or other document, that the persons 
claimed were'part of the crew, they are 
required to be delivered up. They are 
to be put at the disposal of the consul, 
and may, at his request, be placed in 


Day, J.—This is an application upon any public prison until sent to the'vessels 
a, writ of habeas corpusto discharge Jose da |to which they belong, or to others of the 


Costa, Jose da Rocha, and Maria da Costa, same nation. 


The treaties made under 


alleged by the relator, John Inverness, to the authority of the United States, are 
be restrained of their liberty by Clemento | declared by the 6th Article of the Consti- 


Jose da Costa, master of the Brazilian 
barque Llembranea. 


| 


tution to be the supreme law of the land, 
to. be binding’ upon the judges of every 


It is set furth in the return of the’ mas-| state, any thing in the constitution or laws 


ter, that the persons above named were 
brought from Rio de Janeiro to the port 
of New-York, in the barque aforesaid. 


| 
| 
| 


of any state to the contrary notwith- 
standing.’ 
I am bound, therefore, to regard and 
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carry out the provisions of this treaty. 
And it would be a palpable violation of 
its obvious meaning and intent, to dis. 
charge persons upon a writ of habeas cor- 
pus, admitted to be part of the crew of a 
Brazilian vessel, If the two persons 
should desert, they could be reclaimed as 
a part of thecrew. It would be the duty 
of the judicial tribunal of this, state, in 
such a case, upon the proper application, 
to deliver them up. 

The right of the master to detain them 
as a part of his crew, is necessarily im- 
plied. When a duty is imposed to deliver 
them to him, should they desert from his 
service, he undoubtedly has a right to de- 
tain them as a part of his crew, if he has 
a right to reclaim them when they leave 
his vessel. 

That they are slaves does not alter or 
vary the case, for were I to hold that they 
are free persons, according to the laws of 
this state, the master would still be enti- 


tled to retain them as members of his] 


crew. 

They must, therefore, be returned on 
board the vessel from whence they were 
brought in obedience to this writ. 

It will not be necessary to determine 
the principal question argued upon the 
return, to wit :-—Whether slaves volun- 
tarily brought into this state, are to be 
regarded as property within the meaning 
of that section of the treaty by which the 
United States has stipulated specially to 
protect the property of subjects of 
Brazil. 

The point is not material to the matter 
now befureme. Da Rocha and da Costa 
are left in the custody of the respondent, 
not upon the ground that they are his pro- 
perty, but because they compose a portion 
of his crew. 

The question could only be material as 
far as respects the right of the respondent 
tu detain the woman, Maria. But she, by 
her own declaration, is under no restraint. 
The writ has been sued out without her 
knowledge, privity or consent. She has 
expressly declared her unwillingness to 
leave the service of the respondent, and 
expressed her desire to return with him 
to Rio de Janeiro, 

As she is on board the respondent’s 
vessel of her free will, she cannot be re- 
garded as under restraint. The interpo- 





sition of this. writ, therefore, in her be- 
half, is not called for. She has elected 
to remain where she now is, and there is 
no room to make any order respecting 
her. 








Court of Common leas. 
[New- York. ] 


Before the Honorable M. ULSHOEFFER, First 
Judge, and Assistant Judges INGRAHAM and 
DALY. 


Joun A. Merritt v. Witiram H. Cor- ° 
NELL. 


Where a note under seal is sued upon proof of the 
get is also presumptive evidence of the seal, 
although it is not stated in the body of the note, 
that it was under seal. ; 

Where a sealed instrument contains in the body 
of it the words “ witness my hand and seul,” or 
others of similar import, or has an attestation 
clause “ sealed and delivered,’”’ the seal will be 
presumed tohave been there before signing. 

Where the sealed instrument only purported'to be 
signed and not sealed, the plaintiff must show 
the sealing before delivery. 


Tuts was an action of debt upon a note 
in the usual. form but having a seal at- 
tached to it. The facts upon which the 
decision was made, are stated by the 
judge in his opinion. 


8. Clift, for plaintiff. 
S. J. Tilden, for defendant. 


Inerauam, Associate Judge.—This ac- 
tion is upon a promissory note in the usual 
form, but there is a seal annexed to the 
defendant’s name on the note and the ac- 
tion is debt. Upon the trial, the plaintiff 
proved the handwriting of the defendant 
to the note and rested. The defendant 
moved for a nonsuit on the ground that he 
should also have proved the sealing. 

There are some general rules in re- 
gard to the evidence necessary to prove 
sealed instruments which were not dis- 
puted on the argument of this case. 

Where a sealed instrument contains a 
clause that the signer has affixed his hand 
and seal, then proof of the hand-writing 
is enough, and the seal is presumed to 
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have been properly affixed. 1 C. P. 
417. 

So if there be an attestation clause, 
“sealed and delivered,” and the witness 
be dead, proof of the handwriting of the 
witness is sufficient, aud the seal will be 
presumed to have been there before sign- 
ing. ‘ 

‘These rules are upon the maxim “ om- 
nia praes umanter rite esse acta,” and the 
recital in the paper that the signer in- 
tended to affix the seal, after his hand- 
writing is proved, justifies the presump- 
tion both as to sealing and delivery. Va- 
rious cases establishing these rules are 
cited in Cow. & Hill’s notes, 1 vol. p. 
305, 1278. 7 Taunt. 251. 1°B. & P. 
361, 

So also it has been held where the siguer 
stated in the body of the instrument, 
“ witness my hand,” there the presump- 
tion is against the sealing, and further evi- 
dence must be adduced to prove it; and 
one case goes so far as to declare that 
evidence to prove the sealing would be 
inadmissible. 1 Munf. 491. None of 
these cases, however, reach the point 
raised in this suit. Upon general princi- 
ples I should be inclined to hold proof of 
the handwriting sufficient, where the pa- 
per itself neither purpurted to have a 
seal or to be without one. The maxim 
above referred to, of the presumption that 
things were rightly done, where nothing 
appears to the contrary, would justify the 
presumption of sealing to a bond or note, 
where there was no attestation clause. 

Even admitting that the rule, as stated 
by the defendant’s counsel, was the ancient 
rule, applicable to sealed instruments, I 
should feel much inclined to depart from 
the rule now, since the great alterations 
that have been made in the law applicable 
to sealed instruments, both by statute and 
by the decisions of the courts, At the 
present day the distinction between sealed 
and unsealed instruments, has almost 
ceased to exist, except in respect to the 
period of limitation of actions upon them ; 
and where no motive appears to throw 
suspicion upon the act, the sealing should 
be considered to have taken place at the 
time of signing. The law does not sup- 
pose a crime to have been committed, and 
yet, the contrary rule would, after proof 
of siguing, directly charge upon the holder 
a forgery. 





I find nothing in the general rules .ap- 
plicable to this case, which requires the 
peat contended for by the defendant. 

e has cited several cases which he re- 
lies upon as establishing this doctrine. 

In, 1 Munford, 487, the note was sealed, 
but in the body of it purported:to be not 
sealed, and the court held, that it could 
not be ‘a sealed instrument, and that parol 
evidence could not be given to show that 
it was sealed at the time of execution. 

So in 4 Munford, 442, the note pur- 
ported to be unsealed, and the same rule 
was adopted in couformity with the former 
decision and with the English cases. 

In 4 McCord, 267, the question arose 
as to an instrument not sealed with wax, 
but having a mark intended to represent 
a seal, and evidence of the mark having 
been made by the defendant from its pe- 
culiar character, was held sufficient to go 
to the jury for them to say, whether such 
mark was intended as a seal. : 

In 2 Halsted, 274, the action was on 
a note containing the words, “ witness my 
hand and seal,” and the court held proot 
of the handwriting sufficient evidence of 
sealing by using a scroll under the name. 

In 2 Southard, 449, the note was 
signed and had a scroll to the name, but 
did not have any thing in the body of it 
expressing whether it was intended as a 
seal or not, but there was the name of a 
witness attached, simply as a witness pre- 
sent. He was dead at the time of the 
trial, and a majority of the court were of 
the opinion, that the proof of his hand- 
writing was not sufficient to establish the 
presumption of its being sealed, because 
the attestation by the witness purported 
only a signing. 

Southard, J., 
opinion. . 

The law of New-Jersey allows a scroll 
to have the validity of a seal, when affixed 
by. way of a. seal. In all these cases, then, 
there is, something more necessary than 
the mere ipanvingtien of the paper with the 
scroll and proof of handwriting. There 
must be evidence of some kind, that the 
party intended the scroll to be a seal, in 
order to have the effect of a sealed in- 
strument. 

This may be the. reason of some of the 
decisions in those states, where a scroll is 
used instead of a seal, but none uf these 


dissented from this 
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cases establish the position contended for 
by the defendant. 

In 1 Alabama Rep. 187, the action was 
upon a note signed and with a scroll to 
the name, the court held that as there was 
no expression in the body of the instru- 
ment that it was intended to be sealed, 
sach instrument was not a deed. In this 
case, also, the court were divided in opi- 
nion, and the justice who delivered the 
opinion sustaining the judgment of the 
court says, “ Seals(formerly) were formed 
uf a distinct substanee and proof per se 
on inspection, and the question whether 
the seal was intended as a seal or not, 
could not then arise. Ink seals or scrolls 
are now in universal use. ‘These mod- 
ern substitutes cannot prove themselves 
by inspection, hence it becomes neces- 
sary ty resort to the body of the instru- 
ment, to ascertain the intention of the 
party making it.” From these remarks, 
it is apparent that the decision mainly if 
not entirely, rested upon the necessity of 
some evidence tu show that a scroll was 
intended for a seal. 

From this brief review of the cases 
cited: by the defendant, it is apparent that 
none of them sustainsthe position assumed 
by him on the motion for a nonsuit. In 
the absence of any authority to sustain 
such a defence, | should not hesitate in 
saying that upon general principles, the 
proof of the handwriting, with the fact of 
the seal being affixed and the possession 
by the plaintiff, is presumptive evidence 
of signing, sealing and delivery. 

The case in 2S. & R. 502, decides that 
if a paper be actually sealed and deliy- 
ered, itis aspecialty, although no men- 
tion be made of it in the body of the wri- 
ting, and the remark made by the chief 
justice in that case, I think very applica- 
ble to this: “ ‘fhe court ought not to be 
astute to destroy the plaintiff’s action.” 

I have, however, been able to find one 
case in which the principle is distinetly 
decided, viz: that it is not necessary that 
there should be a declaration in the body 
of the bond or note of its being sealed, to 
make it his deed, it is sufficient if the 
scroll be affixed at the time of its delivery 
and execution, and that is presumed (in 
the absence of other proof ) trom the fact 
that the obligee is in possession of the in- 
strument with the scroll attached. 3 Gill 
& Johns. 234. 


I think the views of the court in that 
case, are reasonable and consistent with 
the general rules of law, and that in this 
case the plaintiff is entitled to judgment. 





The Surrogate’s Eourt. 


[NEW-YORK. | 
Before the Hon, CHARLES M‘VEAN, Surrogate 


IN THE MATTER OF THE ESTATE OF AN- 
DERSON. 


The Court of Chancery has the exclusive jurisdic- 
tion in the case of the death of a trustee, to ap- 
point his successor. The Surrogate’s Court has 
the exclusive jurisdiction to appoint « successor 
to an executor, in case of his death. 

Within the meaning of the Revised Statutes, con- 
ferring jurisdiction on the two courts in respect to 
such appointments, an executor is a trustee, only 
when real estate is devised to him in trust, to re- 
ceive the rents and profits of such.real estate, and 
to apply them or to accumulate them in the man- 
ner and in the cases provided in those statutes. 
All other trusts conferred upon an executor, are 
not trusts but powers in trust merely, are personal 
in their nature, and belong to the executor, in his 
office of executor, as such. 

A trustee is a devisee of real estate and takes un- 
der the will, and not under the probute of the 
will. An executor, who is the donee of a trust 
power, can only take under the probate of the 
will ex officio as executor, and if he do not take 
letters he will not become trustee of the power. 

The appointment of a trustee in the place of ade- 
ceased executor, to whom a trust estate was de- 
vised in his name of executor, belongs exclusively 
to the Court of Chancery. 

An administrator, with the will annexed, is clothed 
with the authority to execute the powers in 
trust, conferred by the will upon the executor. 
Such administrator has the authority to execute 
a power of sule, to pay legacies conferred upon 
the executor by the will. ‘I'he estate thus di- 
rected to be converted is considereg personal 
property for the purposes of administration, and 
the administrator with the will annexed in his 
official bond, must give security for it as such. 


Tue facts of the case sufficiently appear 
in the upinion of the court. 


Tae Surrogate :—This is an appli- 
cation for letters of administration with 
tthe willannexed. The executor has died 
without having executed a valid power 
conferred upon him by the will, to sell the 
real estate of the testator to pay legacies. 
The question presented is, shall the bond 
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of the administrator be in a sufficient penal 
sum, to cover the proceeds of the real 
estate? In othér words, is the real estate 
directed to be sold, to be considered per- 
sonal assets for all the purposes of ad- 
ministration ? 

In this inquiry is involved the some- 
what vexed question, whether the adminis- 
trator with the will annexed, succeeds the 
executor in the right to execute this' power 
of sale, by virtue of his appointment by this 
court, or does its execution in such case 
devolve upon a@ TRUSTEE to be appointed, 
by the Court of Chancery. Ifthe power 
is properly the power of a trustee, this 
court has uot the jurisdiction to conferit by 
any appointment that it can make, what- 
ever name may be given to such appoin- 
tee. So, also, if the administrator with 
the will annexed, as such administrator, 
succeeds to the right of the exercise of 
this power, it is as clear that the Court of 
Chancery has no jurisdiction to make an 
appointment to exercise it, as it is, that 
that court has no jurisdiction to grant 
letters of administration. Thatone court 
has the jurisdiction to the exclusion of 
the other, is to me very ‘clear. The 
whole difficulty has been created from 
the confusion arising from the use of 
terms, in other than the sense in which 
they were used in the statutes. By sta- 
tute, the Court of Chancery has the ex- 
clusive jurisdiction to appoint a trustee 
in case of a vacattcy. An executor or 
administrator is @ trustee, yet it cannot 
be pretended that the Court of Chaticery 
can appoint an executor or administrator, 
or confer on any person by any name 
whatever, a single power that pertains to 
the office of executur or administrator. 
It follows of course that the term “‘trus- 
tee,” as used in the statutes, is used ina 
limited technical sense, and in no manner 
embracing within its meaning the powers 
and duties of an executor as such. It is 
équally true, that a testator may confer 
trusts and estates upon an executor by 
the name of executor, and the grant or 
- appointment be valid, although he cannot 
take them as executor, but as a technical 
trustee. 

What is a trustee and what is an exe- 
cutur? I mean, what are they in the dis- 
tinct and I may say, opposite sense, (oppo- 





site as to each other,) in which those terms 


are used inthe statutes? An accurate de- 
finition of these terms will accurately de 
fine the jurisdiction of the two courts. 
He is a trustee who takes a trust as 
a devisee under the will, he is an executor 
who takes under the probate of the will. 
The title of a devisee never depends upon 
the probate of the will; he becomes vested 
with all his title the moment the testator 
dies. An executor isnot vested with any 
title or power, until he becomes so vested 
by letters testamentary. When a testa- 
tor by his will, devises his real estate to 
an executor in trust, to recover the rents 
and profits, or to accumulate the same as 
is provided in the third and fourth subdi- 
vision of 1 Rev. Statutes, p. 728, Ist edi- 
tion, section 55, such executor takes us 
trustee by devise the instant the testator 
dies, and becomes vested with.all the es- 
tate and all the power conferred in re- 
spect to the same. The probate of the 
will or letters, neither add to, or substract 
from, his estate or his powers over it. If 
such executor die, the Court of Chancery 
must supply his place, for he is a ¢rustee. 
No letters of administration’ with the 
will annexed, could confer any rights over 
such an estate upon the person to whom 
they would be granted, tor there is a fee 
ora devise of land involved, and a fee 
never can be held under letters testamen- 
tary or of administration. When a tes- 
tator devises his real estate to his exect- 
tor in trust to sell the same to pay debts 
or legacies, the executor takes no estate 
by the will, ‘as trustee or otherwise. It 
is a mere power, and is an incidentof the 
office of executor, as executor enabling 
him to convert into actual persoualty 
that which is made equitably so by the 
will. ‘This being merely a power in trust 
without an interest, pertains. to the ottice 
and the duties of executor ex offitezo, and 
cannot be exercised without letters testa- 
mentary. No matter what terms the tes- 
tator wsés; he may make the grant to the 
executor, his heirs and \assigns in the 
strongest language of feoffment known to 
the common law, in trust to pay debts or 
legacies, and he takes no title or trust 
estate by such devise, but the title and es- 
tate descends to the heirs at law, if not 
otherwise devised, subject to the execu- 
tion by the executor of the trust (so called) 
as a power merely. ‘This is the plain 
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meaning of the section of the statute fol- 
lowing the section I have quoted from 1 
Rey. Statutes, p. 729, section 56. Such 
a grant, when made by deed, makes the 
grantor a trustee of the estate. with the 
tee, but when made by will, by express 
provisions of the statute, the trustee takes 
uo estate in trust’ but a mere power, and 
having no estate in trust, he is not,a trus- 
tee, The distinction which has been the 
subject of so much. disputation, in the 
English courts between a devisee to an 
executor ty sel/, and a devise that. an ex- 
ecutor shal/ sel/, as to the conveying of an 
interest, dves not exist here, for in ueither 
case, under our statute, does the executor 
take auy interest. 1 Williams on Exe- 
cutors, 450, 451. Our statute makes this 
the test, is. the devise in trust to receive 
the rents and profits? If it is the execu- 
tor takes an interest and is a trustee, if 
otherwise it is a mere power, and the ex- 
ecutor is not a. trustee but executor. 
Buyanton v. Hoyt. (1 Denio’s Rep. 53.) 
From these premises I draw this marked 
conclusion, that he only is a trustee in the 
sense of the statute which distinguishes 
such ottice from the office of executor, to 
whom an estate is devised in trust to re- 
ceive the rents and profits thereof, and 
apply them, or to accumulate them as is 
particularly specified in the third and 
tuurth subdivisions of the said 55th section. 
Where any other power or (nominal) trust, 
is conferred upon an executor in his name 
of executor, he takes, holds and exercises 
it in the capacity of executor under the 
probate of the will and xo¢ under the will, 
1 Rev. Stat. 728, § 55, § 56, § 58, § 68, 
§ 69, § 70, § 71, § 72. 

‘These distinctions, if sound, are so plain 
as to be easily comprehended and will ob- 
viate all ditticulty in the exercise of the 
jurisdiction of the Court of Chancery 
and the Court of the Surrogate in respect 
to this matter. It will be observed ethat 
it fullows there are cases where the pow- 
ers ot both courts must be invoked; for 
instance, where a-devise is made to an 
executor im trust tw receive the rents and 
protits, and apply.them to the use of a 





person during his life, and at the death 
of such person to sell and pay the pro-| 
ceeds to another person. Here is a trust | 
and power also, and the executor would | 
be a trustee avd an executor also. In! 


case of his death, the Court of Chancery 
would have the exclusive jurisdiction to 
appoint a trustee to execute the trust, and 
this court the exclusive jurisdiction to ap- 
point an administrator. with the will an. 
uexed to execute the power. This. is 
the true meaning of what the learned 
Chancellor observed in the case uf Clen- 
dening, (9 Paige, 296,) on this subject 
as any other interpretation of what he said 
would lead to the absurd couclusion, that 
he meant that it would require the con- 
Joint energies of both courts to confer 
the authority to exercise a single testa- 
meutary power, or a siugle testamentary 
trust. 

By statute it is provided, in case of let- 
ters of administration with the will an- 
nexed—‘ The will of the deceased shall 
be observed and performed, and the ad- 
ministrator shall have the same right and 
powers, and be subject to the same duties 
as if named as executor.” 2 Rev. 
Stat. § 22, p. 72, That the power 
to the executor to sell, to pay debts 
and legacies, is a power to be exercised 
by him in his capacity of executor, is re- 
cognized by the English authorities. 1 
Williams on Executors, 450, 454. In 
the courts of this state, doubts as to the 
power of such administrator were created 
by the opinion of Cowen, Justice, in the 
case of Conklin vy. Egerton, (21 Wendell, 
430.) The principles of that opinion, on 
appeal to the Court of Errors, were not 
passed upon, (the case was decided on 
another point,) but the judges of the lat- 
ter court expressed. themselves strongly 
against the doctrines of that opinion. The 
opinion is, I conceive, wrong, in placing the 
trustec of apower inthe same category with 
a trustee. As has already been shown, a 
trustee, as the term is used in the statutes, 
takes an estate in fee as devisee or is a gran- 
tee ofland. The trustee of a power is ado- 
nee of a power, merely without an estate of 
any kind, and there is no incongruity in 
coupling that power with the analagous 
power of au executor, as there is when 
there is a deyise to atrustee. When an 
executor is the donee of a power or trust, 
he is ea officta a trustee of the power. I 
mean that if he does not take the office 
of executor, (in other words take letters,) 
he dves not become a trustee of the power, 
He cannot take the one without taking 
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the other. They are not separable. It 
is this inseparability of functions when 
thus united in the executor which are 
otherwise separable, which makes the ad- 
ministrator with the will annexed, the full 
successor of the executor. under the com- 
prehensive and forcible language of the 
statute, investing him with the same office. 
. This is entirely consistent with the: posi- 
tions, that a trustee of a power may be 
appointed by will other than the execu- 
tor, and that the Chancellor may appoint 
his successor. The rule only applies when 
the two offices centre in the une person. 
Then only, the legal unity exists of a single 
office of distinct substantive congruous 
powers. Judge C, overlooked the: dis- 
tinction, that a power in trust is personal, 
and is, therefure, of the nature of the office 
of executor, and that a trust is real, and is, 
therefore, of an opposite nature. So well 
are these distinctions maintained and ob- 
served in the law, that real estate, when 
the subject of a power in a will, is re- 
garded as converted by it into personal 
estate, by a process of legal assimilation, 
in order that the personal character of 
the office of executor to which it belongs, 
may remain wholly unaltered. Real es- 
tate, subject to a trust, remains real both 
in law and in equity. 

The principle of the opinion of Justice 
Cowen, I consider overruled in a sub- 
sequent case in the Court of Errors, 
of Bogert v. Hertell, in 4 Hill’s Rep. 492. 
The opinion of Chief Justice Nelson in 
the latter, is able and sound, and well sus- 
tained by authority. I regard the princi- 
ple of that decision, as. being now the 
settled law of this state. They are in strict 
coufurmity with the provisions of the sta- 
tutes to which I have adverted in the pre- 
vious portions of this opinion, and uphold 
the couclusious at which I have arrived 
frum their consideration, as tothe techni- 
cal legal meaning of the terms trustee 
and executor as used in them. Such de- 
ductions, reasonable in themselves, con- 
sistent with each other, in entire harmony 
with the whole body of the laws, and thus 
fortified by authority, are to be regarded 
us sound in priuciple. 

The Revised Statutes in other parts dis- 
linctly recognize the distinction I have 
stated between an executor. and trustee. 
The position that an executor when a 





trustee is not an executor in the legal 
sense of the term, isrecognized in the sta- 
tute declaring the jurisdiction of the Sur- 
rogate, on the final settlement of the ac- 
counts of executor, which specially ex- 
empts from such jurisdiction an executor 
who ‘is liable to account toa court of 
equity, by reason of any trust, expressly 
created by any last will and testament.” 
2 Rev. Stat. § 64, 65, p, 94. That the 
executor, when he is invested by the will 
with a power in trust, is recognized as 
acting within the sphere of his duty as 
executor, is as emphatically recognized 
by the samestatutes. I reter particularly 
to.the provision making the executor in 
such case accountable in the Court of the 
Surrogate, the same as in cases of perso- 
nal property. 2 Rev. Stat. 109, § 57. I 
refer, also, to § 55, same page. 

_My conclusion is, that the letters of ad- 
ministration with the will annexed, will 
confer’ upon the person to whom, they 
shall be granted, the authority to sell the 
real estate in this matter, and such real 
estate is, therefore, for the purposes of ad- 
ministration, to be considered as personal 
property, and the penalty of the official 

ond of the administrator must cover it 
in amount. 





ENGLISH CASES. 


3n Chancery. 








Before the Right Honorable Lord Chancellor 
COTTENHAM. 


Hates v. Taytor.—Feb, 1st, 1847. 


PROSPECTIVE NUISANCE—INJUNCTION, 


The defendants had erected near to the plaintiff’s 
Thansion, certain’ buildings. for the purpose of ma- 
nufacturiug gas. They alleged that they were 
about to conduct the manufacture on a plan 
which would occasion no annoyance te the plain- 
tif Before any gas was actually manufactured 
or the works completed, thé plaintiff applied for 
an injunction to stop the defendants from pro- 
ceeding further with their preparations. ‘The 
master of the rolls,on the ground that there was 
not present injury, refused to grant an injunction, 
but ordered the motion tostand over. The Lotd 
Chancellor, acting upon the same reasoning,— 
Held, that the motion ought to have been re- 
fused with costs. 
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Ts was an application by the defend- 
ant, whose presented a company called the 
Western Gas-light Company, to discharge 
an order of the master of the rolls, by 
which he had directed a motion for an in- 
junction by the plaintiff to stand over, 
and also to dismiss that motion with costs. 
The circumstances of the case were us 
fullows :—The plaintiff inhabited a man- 
sion situated near the Regent’s Canal. 
On the opposite side of the canal, and at 
no great distance from the plaintiff’s re- 
sidence, the Western Gas-light ‘Com- 
pany, (a recently formed company, for the 
purpose of carrying out a new plan for 
the manufacture of gas,) had, in the 
month of July, 1846, commenced the 
erection of buildings intended to be used 
as gas works. It was said by the defend- 
ants, that the new method they were about 
to adopt would entirely obviate the usual 
annoyance attendant on the preparation 
of gas. The plaintiff, however, immedi- 
ately gave notice to the company that he 
should oppose their going forward with 
the works; and on the 8th September, 
1846, he filed a bill to restrain the com- 
pany from proceeding with the buildings 
and carrying on the gas manufactory, and 
prayed that they might be ordered to ob- 
viate and prevent the erection of the nui- 
sance which would be occasioned by mak- 
ing gas works. At the time of filing the 
bill and moving for the injunction here- 
after mentioned, no gas had been manu- 
factured, as the works were not to be 
ready for that purpose until April, 1847, 
or some months later. Under these cir- 
cumstances, the plaintiff moved for an in- 
junction before the master of the rolls ; 
and on the 25th November, 1846, his 
Lordship made the order now sought, to 
be discharged, by which, without grant- 
ing an injunction or directing the matter 
to be tried at law, he ordered the motion 
to stand over. His Lordship, im giving 
judgment, stated, that the damage was 
“ prospective, future, contingent and not 
a mischief at present existing,” as it was 
from the making of the gas, not from the 
erection of the building, that the nuisance, 
ifany, would proceed ; that he did not see 
his way to granting an injunction; that 
it was impossible to say, either that the 
plaintiff’s apprehensions might not turn 
vut correct, or that the defendant’s plan 





might not so succeed as to prevent any 
cause of complaint: “ That it was a con- 
tingent and eventful possibility of there 
being a nuisance.” Acting on this view of 
the case, his Lordship declined to grant 
any injunctibn ; but, on the application 
(as it was stated) of the plaintiff’s coun- 
sel, he ordered the motion to stand over, 
wishing apparently to leave it open for 
the plait to apply to the court, if the 
nuisance should arise. The defendants, 
considering this order prejudicial to the 


‘success of the company, now moved be- 


fore the Lord Chancellor to discharge it, 
as above stated. 


Bethell, Heathfield and Webster, for 
the defendants, contended, that the course 
adopted by the master of the rolls was 


‘contrary to the principles and practice of 


the court ; that, until actual injury is com- 
mitted, a party is sufficiently protected by 
protesting ; and that, as long as the steps 
taken‘on the other side are innocent, any 
application to the court is premature; that 
the present was quite 4 distinct case from 
such cases as Crowder v. Tinkler, (19 
Ves. 617,) and Robinson v. Lord Byron, 
(1 Bro. C. C. 588,) where the court had 
interfered on account of prospective ab- 
solute destruction of property; that, as- 
suming the master of the rolls to be right 
in not granting an injunction, he could 
not be right in retaining the motion ; that 
the present was a case in which it was 
quite uncertain whether there ever would 
be a nuisance; that, in fact, it had never 
been legally decided that the gas works, 
even when Carried on in the ordinary 
mode, were a nuisance. [They cited 
Anon., (3 Atk. 750); Baines v. Baker, 
(Amb. 158); Attorney General v. Doughty, 
(2 Ves. 453); Attorney General v. Nichol, 
(16 Ves, 338) ; Attorney General vy. Clea- 
ver, (18 Ves. 211); Crowder v. Tinkler, 
(19 Ves. 617); Chalk’ +. Wiatt, (3 Mer. 
688); Winstanley v. Lee, (2 Swans. 
333); Earl of Ripon v. Hobart, (3 My. & 
K. 169); Attorney General v. Mayor of 
Liverpool, (1 My. & ©. 171); Attorney 
General v. Forbes, (2 My. & C. 123.)] 


Roupell, Rolt and Welford, in support 
of the decision of the master of the rolls, 
argued that this was a matter which ought 
to be tried at law, and could be tried bat 
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for the defendants, who kept secret their 
proposed process for obviating the nui- 
sance; that it could not be doubted as to 

works being a nuisance; that the 
court will interfere where it sees a legal 
right in damages, without waiting till ac- 
tual injury takes place, as in the cases of 
ancient lights and waste; ‘that in The 
Barminghum Canal Company v. Lloyd, 
(18 Ves. 515,) Lord Eldon had acted in 
the same way as the master of the rolls 
in the present ‘instance, on the ground, 
that had the plaintiff delayed his appli- 
cation, his right to complain would have 
been prejudicial. [They cited also 9 Co. 
Rep. 58, and Attorney General v. Johnson, 
(2 Wils. 87.)] [In the course of the ar- 
gument for the plaintiff, and on the refer- 
ence made to the court interfering in the 
case of ancient lights, the Lord ‘Chancel. 
lor observed, that there, it was perfectly 
clear, that, if the party went on building 
up a wall, or dving any similar act, the 
light must be obstructed; that it was a 
matter which a jury could easily deter- 
mine; but that in the present case, what 
would be the result of the defendant’s 
acts was quite uncertain.] 


Lorp CHANCELLOR, without hearing a 
areply.—In this case, as in all others 
where the jurisdiction of this court is ap- 
plied for the protection of a legal right; 
the court will not interfere until the right 
is established; but if it sees that the act, 
when it is done, will necessarily be a nui- 
sance, and that the question may be at 
once tried, there is then no reason for not 
having it tried at law. Where, however, 
there is no doubt, and the court is not 
able to put the matter in a course of legal 
investigation, | am of opinion with the | 
master of the rolls, that the court cannot | 
inerfere. Thus, here the court is not in| 
a situation to send the matter to trial, be- | 
cause, under present circumstances, the | 
question cannot be tried. The question | 
then, is, what ought t» be done where, 
when the plaintiff asks for an injunction, | 
ort) have the case putin the course of | 
inquiry, the.court cannot do either the one | 
thing or the other. It is the ordinary | 
case of a party coming to the court by | 
motion, and when he comes there, finding | 
that he has no case. ‘The master of the 








rolls seems to have thought, that if he re- 
fused the motion, it would be express- 
ing an opinion against the plaintiff’s case. 
I cannot so understand it: but I can 
clearly see, that keeping this motion hang- 
ing over the defendants, is more injurious 
to the defendants, than refusing the mo- 
tion of the plaintiff can be to the plaintiff. 
I see no case now made. At a future 
time the plaintiff may have a case, but 
the plaintiff has now brought no case 
before the court. There is no objection 
to introduce into the order any thing to 
guard against possible prejudice to the 
plaintiff, but it does not seem to me to be 
necessary. It is said, however, that the 
difficulty has here arisen because the de- 
fendants, having knowledge of an opera- 
tion which will render ges works not a 
nuisance, refuse to disclose the secret. 
Have they not a right to do so, und to keep 
that secret which they would be most im- 
prudent to disclose ? How, then, are they 
to be visited by any peculiar jurisdiction 
of this court, because they do what the 
law allows them to do, aud what any sen- 
sible man would do? Cases have been 
referred to, in which Lord Eldon is sup- 
posed to say, that, if a plaintiff’ does not 
come in the first instance, he may be pre- 
judiced. 1 apprehend that Lord Eldon 
refers to an application in a case where 
the question was capable of being tried : 
he could not mean to refer to a.case such as 
the one inthe present instance. Lord El- 
don could not mean this, but that you must 
not let an opportunity pass by, and, by 
abstaining to assert a right, allow the other 
party to incur expense. The proper or- 
der would have baa to refuse the etiam. 

After somediscussion as to whether the 
plaintiff had knowledge of the case in 
which the defendant relied, viz : that the 
process to be used would obviate all nui- 
sance, and it being clear that this was 
the case— 

Tue Lorp Caance..or, after remark- 
ing that the present mode of disposing of 
the motion did not effect the plaintiff's 
future case, or any use he might make of 
his bill, ordered the motion to be dismissed 
with costs. , 


Motion dismissed with costs. 
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Privy Eouncil. 


Before Lord BROUGHAM, Lord LANGDALE, 
Dr. LUSHINGTON and Mr. PEMBERTON 
LEIGH. 


CuapMan v. Tae Bartisn Guiana Banx. 
16th December, 1846. 


[APPEAL FROM THE SUPREME COURT OF 
CIVIL JUSTICE IN GUIANA. | 


PROMISSORY NOTE—DISHONOR—DUTCH 
LAW. 


The rule of courts of law, that the holder of a pro- 
missory note cannot bring a joint action against 
the maker and the indorsers, must be clearly 
proved to existin a colony. It does not appear 
froin Vanderlinden and Grotius, that such a rule 
prevailed in the Dutch law. 

What held a sufficient notice of dishonor to an 
indorser of a promissory note. 


Tuts was an appeal from the judgment 
of the Supreme Court of civil justice ofthe 
countries of Demerara and Essequibo, in 
British Guiana, in an action on a pro- 
missory note for 2800 dollars, in which 
Nathaniel Chapman, (the appellant,) was 
one of the defendants, and the respond- 
ents were plaintiffs. In the month of 
August, 1841, the respondents discounted 
for Julius Abrahams, his promissory note 
for 2800 dollars, bearing date 10th August, 
1841, made by him payable to Robert 
Gray, or his order, three months after 
date, and bearing the respective indorse- 
ments, first, of Robert Gray, and secondly, 
of the appellant. The promissory note, 
when due was dishonored, and no pay- 
ments were made in respect of it, until 
23d January, 1843, when Abrahams paid 
303 dollars on account of it. Inthe month 
of May, 1843, the respondents commenced 
an action in the supreme court of civil 
justice against the appellant, jointly with 
Sulias Abrahams, the maker of the note, 
and Robert Gray, the first indorser. The 
plaintiffs in their claim and demand aver- 
red, “that the said promissory note hav- 
ing become due and payable, payment 
of the sum of money therein specified, 
was duly demanded of the said Julius 
Abrahams, who neglected and refused to 
pay the same, of which the defendants 
respectively had notice ; and that there- 
upon, payment was demanded from the 


said Robert Gray, who neglected and re- 
fused to pay the same, of which, also, the 
defendant Nathaniel Chapman had no- 
tice ; and thereupon, payment of the said 
sum of money was demanded from the 
said Nathaniel Chapman, who also neg- 
lected and refused to pay the same.” 
The demand concluded in the following 
terms: “ That the defendants Julius Abra- 
hams, Robert Gray and Nathaniel Chap. 
man shall, by definitive senteuce of this 
honorable court, be condemned juintiy 
and severally, singuli in solidum, w pay 
the plaintiff, upon restitution of the suid 
promissory note, hereinbefore mentioned, 
duly receipted, and cession of action to 
the one paying and entitled thereto, 
against the others in default of paying, 
the sum of 2800 dollars, under deduction 
of the sum of 303 dollars, received on the 
23d January, 1843, with interest on the 
sum of 2497 dollars, balance due on said 
promissory note, from day of citation un- 
til fully paid with costs, and. the usual 
claim for provisional sentence. The de- 
fendants severed in pleading. The ap- 
pellant, in his conclusion of exceptions 
and answer proposed the following ex- 
ceptions :—First, the innominate excep- 
tion of an absolution of the instance; 
secondly, tébt adversus me non competit 
hec actio ; thirdly, exception of obscure 
and inept claim and demand. In addi- 
tion to these exceptions, the appellant 
averred several matters which, as he al- 
leged, discharged him from ail liability ; 
namely, that when the note became due, 
the maker thereof was solvent, yet the 
plaintiff granted indulgence to the maker 
until he became totally insolvent; and 
that appellant never received any con- 
sideration for endorsing suid promissory 
note. The respondents by their conclu- 
sion of answer to the exceptions, denied 
the sufficiency of the several exceptions, 
and also the sufficiency and the truth of 
the several matters alleged by the appel- 
lant. The case being at issue, Frederick 
Verbeke, one of the managers of the 
bank, and J. H. Bomver, accountant of 
the bank, were examined on the part of 
the plaintiffs. Verbeke deposed: “ Has 
seen Chapman on the subject matter of 
Chapman to renew the note in May, 
1843. Witness recommended Mr. Chap-° 





man to renew the note by paying a small 
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sum, rather than the party should be 
sued. He stated, “ He would not do so.” 
That when Mr. Robertson, who had been 
manager of the bank from 1837, to Feb- 
ruary, 1843, aud since dead,) had asked 
him fur payment when the note fell due, 
and was dishunored by Abrahams, and 
he wauted him to renew it, he told Mr. 
Robertson, “ No, he would not; that he 
wanted him to sue for it. My positive in- 
structions and orders to Mr. Robertson, 
were, to sue for the note.”” These were 
his words, taken down by witness at the 
time, 18th May, 1843. He meant the 
then manager, Mr. Robertson. He said, 
“He, Mr. Robertson, was bound to sue, 
aud that he was exonerated’ because he 
did not sue.” Bomver deposed : “ When 
notes fall due, the managers demand pay- 
meut, and give notice of dishonor. The 
nute became due the 10th to the 13th 
November, 1841. The notice of dishonor 
was written on the 13th,” J. E. Manison, 
a teller in the bank, was examined on the 
partofthe appellant, His depositions were 
partly as tullows:—* Knows defendant 
Chapman ; has seen him several times at 
the bank when Robertson wasthere. Re- 
members Rovertsou asking him to take 
up a note on which his uname was,—a note 
of which Julius Abrahams was maker, 
and Robert Gray indurser. [Note sued 
ou produced.| | ‘Lhinks and believes this 
to be the nute. Cannot say how long af- 
ter the note was due, that Robertsdu 
asked him. Must have been more than 
a week. Robertson said there was a 
note of his laying sume time past due, 
and that he had better take it up. Chap- 
mau said he did not consider himself lia- 
ble, as he did not receive any value for it. 
He told him if he wanted the money, to 
sue him for it immediately, as the parties 
Were quite solvent” George Wright, a 
marshal, was also examined on the part 
of the appellant, who proved that “ he had 
sold property under an execution belong- 
ing to Julius Abrahams, on the 19th June, 
1843, the proceeds of which amounted 
to 2500 dollars.” The cause came on 
to be heard on the 14th June, 1844, when 
the court pronounced the following sen- 
tence :—* ‘The court, having heard the 
parties, and having read and exdmined 
the documents and vouchers, filed and 
produced in this matter, and noticing the 





consent to sentence of the first named - 
defendant, Julius Abrahams, condemns 
said defendant to pay to plaintiff, upon 
restitution of the promissory uote, duly 
receipted, thesum of 2800 dollars; un- 
der the deduction of the sum of 303 dol- 
lars, with interest on the sum of 2497 dol- 
lars, from a day of citation until fully paid, 
with costs, And as regards the other de- 
fendants, Robert Gray and Nathaniel 
Chapman, with rejection of their conclu- 
sion uf exception and answer, condemns 
them singuli in solidum; the one pay- 
ing to receive cession of action, to pay to 
the plaintiff the sum of 2800 dollars un- 
der deduction of the sum of 303 dollars, 
with interest from day of citation until 
fully paid, with costs.” From this sen- 
tence the present appeal was brought. 
The printed reasons in support of the ap- 
peal were threefold : first, that the action 
being brought jointly against the maker 
and the indorsers of the note, was bad in 
form, and precluded the appellant from 
calling his co-defendants as witnesses for 
him; secondly, that the respondents had 
not proved that the said note was pre- 
sented for payment when it became due, 
nor had proved that due notice of present- 
ment for payment and dishonor was given 
to the appellant ; thirdly, that the appel- 
lant, having proved that the time when he 
first received from the respondents notice 
of the dishonor, was long atter the same 
became due, is discharged trom liability 
upon the said note. 


Byles, Serj’t, and Fitzherbert,in support 
of the appeal. It is perfectly clear that 
in England, a joint action against three 
persons liable in different characters would 
not lie. ‘The question then here is, 
whether there is any difference between 
the law of Dutch Guiana and our country. 
The old Dutch law, unaffected by the 
Code de Napoleon, is what prevails in this 
colony. Promissory notes were nut 
known in this colony until the 25th June, 
1834, the date of the first ordinance by 
the Lieutenant-Governor fur the purpose 
of altering the law of evidence in civil 
cases, which thereupon became the same 
as the law of evidence in England. ‘lhe 
stat. 3 and 4 Anne, c. 9, which placed 
promissory notes and bills of exchange on 
the same footing, was brought inte Brit 
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ish Guiana, by ordinance of the island, 
23d June, 1837; so that from that time 
the action, and the evidence in support of 
it, was to be precisely the same as in 
England. The form of action in this case 
was wrong ; both according to the Dutch 
and the English law.. The contract by 
the acceptor and the indorser are, accord- 
ing to both laws, wholly different ; one is 
a contract of mandate; the other of ex- 
change. (Vanderlinden, Henry’s transla- 
tion of, pp. 668. et seq. 693, sect. 18; Gro- 
tius, translation by Herbert, 467.) Se- 
condly, the indorser should have had no- 
tice uf the dishonor; and this notice 
should be an actual notification that the 
note had been presented for payment, and 
that it was dishonored when so presented. 
It is not sufficient to prove that the note 
was dishonored. [Lord Brougham.—The 
object of. notice is not merely to tell the 
indorser of the fact of dishonor, but that 
the party damnified by the dishonur, in- 
tends to hold him liable. Has it ever 
been decided, that where the holder of 
the note says to the indorser, “ I look to 
you, and yuu only for payment,” that was 
insufficient notice ?| Yes; Solarte v. 
Palmer, (7 Bing. 530, affirmed 1 Bing. 
N. R. 194); Strange v. Price, (10 Adol. 
& Ell 125.) There is nothing which 
amounts to a waiver of notice: a promise 
to pay will not waive notice of dishonor 
without knowledge of the fact of dishonor. 
(Hopley v. Dufresne, 15 East, 275; 
Goodall y. Dolley, 1 'T. R. 712.) 


M. D. Hill and Sir Johan Bailey.—The 
first point which the appellant makes, does 
not arise here; the only question argued 
in the court below was the question. of 
indulgence ; there was no argument on 
the exceptions, which shows that they 
were. abandoned. [Their Lordships, 
after considering the purport and effect 
of innominate exceptions and being refer- 
red to Henry’s translations of Vanderlin- 
den, p. 415, said that the proceedings 
seemed like a demurrer in equity, where, 
if overruled, the. party, answers over.] 
Then, supposing the question as to the 
form of the action to arise, we contend 
that, according to the lex loct contractus, 
all three parties may be joined in an ac- 
tion, and the onus is upon the other side, 
to Show that such is not the law of this 





colony. We have the present proceed- 
ing as an authority for such a practice, 
Your lordships are to suppose your- 
selves sitting as a colonial court, not 
as un English court. [Lord Brough. 
am,—T here is great reason in the propo- 
sition that the indorser and the maker 
should not be sued together, for the in- 
dorser is only conditionally liable, but the 
maker is liable at all events. If time be 
given by. the holder to the maker of the 
note, that lets off the indorser ; therefore, 
the two cases. are totally different; if, 
therefore, you did not sue in the same ac- 
tion the maker and indorser, the maker 
might give evidence for the indorser, to 
prove that the holder had given time to 
the maker, which would let off the indor- 
ser.] These are mere matters of regula- 
tion for the particular courts: if a ques- 
tion, of equity arose, it would be right, 
even in this country, to have all three per- 
sons parties to the suit; but foreign courts 
do not recognize this difference btween 
courts of law and equity. Itis plain from 
Pothier, vol. i partie 2, chap. 3, s. 271, 
that the holder of a note can go against 
the maker and indorser at the same time; 
he says, ‘ ow s’ill vent, les poursuivre tous 
en méme temps.” We submit, that the 
appellant cannot go into the question of 
notice, on the ground that the pleadings 
did not let them into that question; but 
we submit that, if that question be opened 
to them, the evidence is quite sufficient to 
satisfy the court that sufficient notice was 
given. (On this point Lord Brougham 
referred to the case of Hartley v. Case, 
(4 B. & C. 339.) 


Sir John Bayley.—We admit that a 
case may be good against the maker of a 
note, and bad against the inderser; but 
they can each make a different case. In 
the present case, no injury could happen 
to the appellant from the loss of evidence, 
because a party against whom judgment 
is gone by default, may give evidence for 
another party. [Lord Brougham.— Brown 
v. Brown, (4 Taunt, 752,) is an express 
decision for the contrary.] It does not 
follow that the same law prevails in 
Guiana; it is for the other side to show, 
that by the law of Guiana, Chapman could 
not examine Abrahams or Gray. This 
joint action is more consistent with rea- 
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son than to allow of three simultaneous 
actions; so our own law considers.in ac- 
tions upon policies. 


Fitzherbert, in reply. 


Lord. Brovenam delivered the judg- 
ment of their Lordships.—-This case has 
been presented to their Lordships upon 
two pleas upon both the points. First, 
upon the question whether a joint action 


lies against the maker, together with the. 


indorser ; and secondly, whether thére 
has been due notice given of the dishonor 
to the indorser, so as to make him liable 
upon the maker not. paying. I say that 
both these questions have been presented 
to their Lordships. in two shapes: first, 
upon the point, whether or not they are 
raised by the pleadings in such a way as 
to enable the appellant to avail himself 
of them severally here; and, secondly, 
if he should so avail. himself of them, 
whether they are with, him or against 
him upon the merits. Consequently, this 
question respecting the, pleadings rides 
over the whule. case. Now, it is, unne- 
cessary to go into minute detail upon the 
subject, the more so, as we are of opinion, 
upon the merits of both questions, that we 
can see no reason fur. reversing the deci- 
sion of the court below. If upon the 
merits of both or either of these questions, 
we could see good ground for, reyersing 
the decision of the court. below, then it 
would become.much more material to en- 
ter into, the. other -question, the question 
of pleading, which rides over the whole 
case, and to say whether or not, be.it with 
the appellants ever so. much, he, bas lost 
the right of availing himself of it here ; 
but upon the whole, their Lordships think 
that he: is not,shut out bythe form of the 
pleadings. There.is a general demurrer, 
which, would raise the, question with re- 
spect to the joinder of the.parties. Upon 
the first, it. is not very clear to their Lord- 
ships, what an innominate.exception may 
be or import, one rather inclines.to con- 
sider it as in the nature of a general issue ; 
but, at all events, there is this at the clos- 
ing part of the special defence: “ This 


defendant avers that the claim and. de-. 


mand. of the. plaintiff, is informal and ille- 
gal, and therefore he. claimed to go free.” 
‘That would rather seem to open the ques- 





tion of notice, and being a. demurrer, it 
would raise the question of joinder of the 
last. together with the first. The para- 


‘graphs of innominate exception would 


raise the question of notice, and one is 
apt to think that notice ought to he 
proved, and that any court ought to lean, 
in any form of the pleadings, to the doc- 
trine contended for, that so material a fact 
as notice, ought to. be proved, because 
that.is.a material averment, The appel- 
lant’s claim specifically sets out notice 
here-it pleads the notice particularly— 
the notice is pleaded first of the dishonor 
to Gray, then Gray’s refusal to pay; it is 
pleaded. also as. to Chapman, and conse- 
quently, that might be sufficient. But as 
I said befure, it becomes less material 
how. we dispose of the question, whether 
or not these matters are raised by the 
pleadings, because we are of opinion that 
we, see no ground upon the merits of 
either or both taken together, to reverse 
the decisiun of the court below. I need 
go very little into it, further than to re- 
mark upon the subject of non-joinder, that 
England has not the same law upon the 
subject as all other countries. e know 
very well that this is not the law of 
France; they say that this mode of pro- 
ceeding has been borrowed frum the 
Code de Napoleon. Be it so; that is at 
least ay admission that what we reckon 
the law which allows of no joinder of 
the. parties subsidiarily liable with the 
party primarily liable, is not the law of 
every country, for it is not the law of 
France. That is one _ observation. 
Another is, that we have here a state- 
ment of the course of proceeding in this 
instance, at least, taken as the ordinary 
course.of proceeding in the court below, 
and nut very specifically objected to, but 
only by the general demurrer. Are we 
then authorized, from what we have heard 
to be the Dutch law, to say that that is 
irregular and illegal according to the 
Dutch law; and that the party has mis- 
taken his way in making the subsidiary 
parties, parties to the suit against the de- 
fendant Abrahams, upon the nonpayment 
of the promissory note ? Their Lordships 
are.of opinion, that they cannot see suffi- 
cient, ground for any such course here, 
and for reversing the decision of the court 
below, setting in the colony, administer- 


. 
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ing the Dutch law, with regard to the 
authorities which have been cited, vener- 
able as one from age and his great name, 
may be, they are not very applicable to 
this question of mercantile law, as may 
be seen from the Gireumstances, that 
Grotius says, that the acceptor is not 
primarily liable, but that you go against 
the drawer, and if he does not’ pay, 
you go against the acceptor. It proves 
that in thuse days, mercantile law was 
not as well worked out as itis now, 250 
years after that great authority, With 
respect to Vanderlinden, he stands in a 
different position. On looking into the 
authorities cited by him, it appears that 
‘he doves not decide it either way; he does 
not say you cannot join or you can join, 
and he does not give any distinct state- 
ment to bear out the proposition of the 
appellants, that it is illegal so to join. 
Upon the second point, the notice, which 
is a material point, it does seem to their 
lordships, when they look into the evi- 
dence that there would not be sufficient 
to satisfy them, were they called upon in 
the first instance to answer the question ; 
“Is notice of dishonor, regularly given, 
proved or vot?” But sitting here in ap- 
peal, upon a judgment given by the in- 
ferior court or judge, (for the court here 
sits as a jury,) they do not see sufficient 
ground for disputing the conclusion at 
which they have arrived, and for acting 
as if they ought to have arrived at the 
opposite conclusion. It is clear from the 
evidence of Manson, the appellant’s own 
‘witness, that Robertson went away in 
February, 1843. It is equally clear from 
the evidence of the same witness, of the 
appellant himself, that Nathaniel Chap- 
man had been several times seen at the 
bank, when Robertson was there: it doés 
not fullow that, he afterwards speaking as 
to what passed with Robertson, Robert- 
son having been there frequently, it was 
at the time in question, the time spoken 
to by the two witnesses, Verbeke and 
Bomver, for the respondent ; it may bave 
been some other time at which: he was 
present; and we réally cannot hold it to 
be clear that the court below was wrong 
in concluding, in point of fact, that it was 
at another. time, more than a week after, 
supposing that, by the law of Holland, a 
week would have been tov late, as pos- 





sibly it might be, to give notice of the © 


dishonor. It is probabie that it is nearer 
the time of the dishonor, because a banker 
is not very likely to lose his recourse by 
not giving immediate notice ; and accord- 
ingly, you find that Bomver says, that 
the course of that bank is, that, when 
notes fall due, the manager demands pay- 
ment of them, and gives notice of the dis- 
honor immediately; the parties are clearly 
not inclined to wait. It is further proved 
by the same witness, that the notice of 
dishonor was written onthe 13th Novem 
ber ; the-promissory note, being payable 
three months after date, would bring it to 
the 10th of November; then add the three 
days grace, which are common all over 
the world, there as well as here, and that 
brings it to the 13th November. That this 
witness says, the notice of dishonor was 
written out, and the probability is so, and 
so the court seem to have thought ; and 
though we might not have been bound by 
that, though we might have thought fur- 
ther evidence necessary, if it had stood 
there alone, yet we are not prepared to 
say that it was not highly probable that it 
was the 13th. If it was dishonored the 
13th, it wonld be sufficient, according to 
the strictness of English rules. One of 
these books says three days and another 
more: be that as it may, the courts have 
considered that sufficient. Now comes 
the material evidence of M. Verbeke, 
Hitherto, I have spoken only of time; but 
what happened at that time, whenever 
it may have been, is the next material 
point. It appears quite clear that Robert- 
son was not the person who was heard 
by Verbeke to go and speak to Chapman 
at all; that was not so, because it is per- 
fectly clear that Verbeke is speaking of 
an interview after Robertson Tiad gone 
away; for it was in May, and Robertson 
had gone away in February. According 
to Manson, the appellant’s own witness, 
he is relating, in a continuous statement, 
whut passed between him and Chapman, 
which is, and it is most material, that he, 
Chapman, would rather not pay a small 
sum, but that it should be sued for. “ Mr. 
Robertson had asked for payment when 
the note fell due and was dishonored by 
Abrahams; he wanted him to renew it; 
he tola Robertson he would not, but that 
he might sue him.” ‘ When” may mean, 
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as the court below appear to have'thought, 
looking upon the coarse of the bank, and 
the probability of thé notice of dishonor 
being ‘written upon thit ‘very day, and 
probably used that very ‘day, ‘that “when 
the note fell due and was dishonored by 
Abrahams,” teans'on the ‘day, or ‘about 
the day, when. 'the note was due, that: is; 
about the 13th, when notice of dishonor 
was written at the bank; and Bomver 
says, that he was’ informed on that’ day, 
whenever that was, by Robertson of the 
dishonor: ‘that is ‘sufficient to satisfy ‘the 
law : if he was informed of the dishonor, 
it is enough. | Their lordships ‘think that 
they cannot consider this a matter made 
out to their satisfactions and this it is in- 


cumbent upon the appellant, at'all events, 


to make Out to their satisfaction, the judg- 
ment being iti possession of the ‘respon- 
dent. 
not sufficiently qmade out td their satisfac- 
tion upon this point, a point of fact ; 
neither have theit’ lordships proof of the 
Dutch ‘law, so as to enable them to say, 
that the court below mistvok its way, and 
was wrong in the conclusion, in point of 
fact, to which it came; and, consequently, 
they see no‘ reason for reversing the judg- 
ment cume to under those circumstances 
by that court. The appeal, therefore, 
must be dismissed with costs. 








Consistory. Court. 


sefore the Right Honorable Si STEPHEN 
LUSHINGTON. 





Watiscovrrt: v. Watuuscourt.—Jun. 
22d, 1947. 


PLEADING——-CRUELTY. 


An allegation responsive to the libel in a cause of 
divorce, by reason of cruelty and adultery, pleaded 
first, habits of provocation and exaggeration ; 
secondly, in éxplanation of charges in the libel, 

. conduct of the husband in relation to the children 
of the marriage ; thirdly, the allegation did not 
counterplead several of the articles of the libel: 
—Held, that, Hratspabits might be pleaded gene- 
rally; secondly, ag the treatment of the children 
did not umoant to éruelty towards the wife, un- 
less adopted for the purpose of annoying the 
mothér, such covduct was admissible in a re- 
sponsive plea ; thirdly, all, the charges Jaid in the 
libel need not be contradicted in a plea. 


In this case, a libel and additional articles 


Their lordsliips think the’ case is | 





was opposed, 


had been’ brought in ‘on ‘behalf of Lady 
Wallscourt, charging’ Lord Wallscourt 
with cruelty and adultery. A responsive 
allegation on behalf of: Lord Wallscourt 
was now given in: The first article of 
this allegation pleaded, that Lady Walis- 
court. was the’ only surviving child of ‘a 
geutleman of large fortune. Thé second 
atticle, after contradicting what was 
pleaded in the fifth ‘atticle of the libel, 
namely, that, from the first year of the 
marriage of Lord and ‘Lady Wallscourt, 
to their final séparation, he conducted 
himself towards her with violence and 
cruelty, pleaded,’ that seon after their 
marriage, Lady Wallscourt became in the 
habit of ‘treating Lord’ Wallscourt with’ 
edntempt, and was in the habit of inter- 
fering with or breaking his rules: and re- 
gulations for the management of his es- 
tablishment, and especially at a later pe- 
riod with respect to their children; and 
was in the habit of greatly exaggerating 
facts, and was speaking and acting vio- 
lently towards’ Lord Wallscourt The 
fifth and sixth ariicles pleaded, that the 
regulations laid down by Lord Walls- 
court, aud his conduct in respect to the 
studies and education of his children, 
were not adopted in order to wound‘ and 
harass the feelings of. Lady Wallsevurt 
as a mother, but with a view to teach his 
children to be usefal to theniselves, and 
independent of othérsi ‘lhe seventh arid 
eighth, were not objected to. ‘I'he ninth 
pleaded, that on the 17th June; 1845, in 
consequence of the mise ndact of Lord 
Wallscourt’s agent, arrangements were 
made tor Lord and Lady Wallsevurt, ac- 
companied or followed by theit children 
and a relation of Lady Wallscourt to go 
to Killarney, these facts being set out with’ 
much detail. ‘The 10th, 11th and 12th, 
that Lady Wallscourt refused to go, as 
agreed upon, ‘persisting in going to Paris 
instead, consequent disputes, ant a pérso- 
nal struggle between her and Lord Walls- 
court on the 18th June; his driviag her 
over to Cranmore, on her way ‘through 
Dublin to Paris, or the 19th, when’they 
separated, and interchange of ‘affectionate 
letters» subsequently. ‘the thirteenth, 
cohabitation from March, 1845, to June, 
and that they slept together on the 18th 
June. The admission of this allegation 
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Addams and. \Bayford, against,,the ad- 
mission of the Siartionacthanamndl ar- 
ticle, pleads generally the habits of Lady. 
Wallscourt, wishout giving any specifica- 
tion, [| Dr, Lushington.—Thewholecourse 
of practice in these courts,shows thata habit 
may be pleaded, not in cases of adultery 
only, but, al:w in cases of cruelty... If any 
evidence is taken down upon this article, 
you may contradict after eset 
The articles relating to Lord Wallscourt’s 
rules tor the education of his children, and 
his conduct in enforcing those rules, have 
no bearing ,upon .the ¢harge of cruelty 
towards his wife.. The ninth article, 
which goes into, great details as to.an in- 
tended journey to. Killarney, \raises: a’ 
number of questions quite irrevelant to 
the case. Further, the. allegation is de- 
fective in not, counter-pleading all the 
charges inthe libel. 


Sir J. Dodson,.Q,. A,, and Jenner, con- 
tra.—Many of the charges depend. upon 
the declarations. of Lady Wallscourt, and 
they will be explained away altogether, 
or at least their effect diminished, if we 
are allowed to plead her. general habits, 
as inthe second article; and the court 
will not narrow the husband’s. ground of 
detence. | Dr. Lushingtoa.—The prac- 
tice of pleading generally, as: you have 
done in this.article, is too well established 
for me ty alier;, but ,it:is.a. very inconves 
nieut mode of pleading, Twenty new 
issues might be raised upon this one arti- 
cle. Suppose, an. interrogatory, which 
would be quite legitimate, put. to this 
effect. Have you deposed in the affirma- 
tive upon this article ¢.. If yea, depose to 
each specific act upon which you have so 
answered, The,expense.of) all this must 
fall on your party,| In the. libel, Lord 
Wallscourt was charged with treating his 
children. in the manner there. stated, for: 
the purpose of driving .Lady Wallscourt: 
from his huase; it,is, allowable to coun+¢ 
ter plead this, and show, the motives of 
his conduct tp \his ehildren. The ‘ninth 
article is introductory to. these which fol- 
low, and forms a part.of our case, show- 
ing that, whatever may have, been the 
couduct of Lord Wallscourt, it was con- 
doned. 


Dr. Lusuineten.—The question which 





I have to decide is, as. to,the admissibility 
of certain parts, only of this. responsive 
allegation ; for other, parts.are clearly en- 
titled to gotu proof; This suit.is brought 
after , cohabitation. of nearly , twenty-five 
years, and the birth of. several children. 
Lord, Wallscourt.is charged with adultery, 
and several acts. of cruelty; and in the 
fifth article of the libel,,his alleged cru- 
elty is pleaded to have, commenced in the 
first year of the. marriage, and, to have 
continued till their final separation in the 
summer. of, 1845. In this responsive 
slea, this is not only denied, but, Lady 

a}lscourt is charged. with giving great 
provocation, With.respect to the merits 
of ; such a case, the court..cannot form 
any, opinion at this stage of the proceed- 
ings ;; nor could: any thing, be worse or, 
more contrary ,to all principles of justice 
and equity, than, now to presume, as. to 


‘lany of the, matters alleged, that, they 


would be proved or not... [he only course 
to follow is, to. see .what, the law ‘allows 
to be alleged, by way either of charge, 
of defence, or of justification. On the pre- 
sent occasion, where the, charges against 
the. husband are numerous, and of a most 
serious kind, he must have some latitude 
given him in making his defence; and, in 
a.case like the one before the court, where 
the cruelty is. alleged not. only directly, 
but with relation to the conduct of the 
husband towards other persoys, it is ne- 
cessary to see yo animb, Guo tatuitu, such 
conduct was followed, because an act of 
cruelty on the part of the father to a 
daughter is not necessarily cruelty to- 
wards the mother, although it may 
amount, in certaiw circumstances, in the 
eye of the law, tosuch. The father may 
be guilty of) the greatest cruelty to his 
children, and yet be guiltless in respect 
of his ‘wife; or hé miay be guilty of far 
less cruelty to his children, aid this less 
degree of cruelty in regard to the children 
will make him crimival towards his wife, 
Ihave wlready in the course of the argu- 
ment, expressed my opitiion nponthe 4 
tice of pleading habits of cruelty. There 
is, indeed, always considerable . difficulty 
in this mode of pleading; because, if -cru- 
elty is pleaded getierally, the objection 
always taken is, that it“ctannot bé dis- 
proved : if you do not plead it generally 
the party is deprived of, the benefit. o.: 
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showing, that for many years, the course 
of conduct hag been such, as to lay'a foun- 
dation for more specific acts. Certainly, 
if-you plead cruelty enerally asa habit, 
then you are not under the necessity of 
pleading it more specifically, but you are 
subject to this cousequence, that if any 
specific act comes out in evidence, either 
in chief or, on, interrogatory, the’ other 
party is at liberty to contradict this fact 
of the publication, Iwill not take upon 
myself to go against this rule of Preacing, 
which has been long éstablished, thoug 
I am fully sensible how desirable it is to 
confine the charges to specific acts. Then, 
with regard to what has been said, that 
this allegation does not counter-plead all 
the charges in the libel, it is no objection 
tu a plea, that, it does not answer the 
whole of the charge : it is quite compe. 
tent to the party to, say, 1am satished 
with pall 0 so much only; and.I 
rely upon the other, side ngt being able to 
prove the remaining, charges laid. The 
real question in these cases is, not whether 
the responsive. plea is sufficient to rebut 
the charges,in the other allegation ; ‘but 
whether what is therein pleaded be per- 
tinent to the issue, With these observa- 
tions, I come to consider these articles. 
The first is ‘purely historical; and the 
oly remark it) calls for is, that there are 
always,mapy, facts, the bearing of which 
the court: cannot, at, this stage of the pro- 
ceedings, see, although the counsel in thé 
‘case may; and-of this sort is the fact here 
stated, that Lady Wallscouyt was an only 
child, and that |her father possessed con- 
siderable property. Igee that one of the 
grounds of this case will be, that Lord 
Wallscourt complained of ber resorting 
to her, father, and therefore, it may be 
important to show that she was an only 
child, and’ what were her father’s circum- 
stances. I haye already. adyerted to the 
priuciples which must govern the admissi- 
bility of the, second, article, particular! 
since evidence;has been given on the fift 
article of the libel; and therefore, al- 


though I think the admission of this arti-|' 


cle, which pleads .the habits of Lady 
Wallscourt, will lead to further pleading, 
and occasign. considerable delay and ex- 
pense, | do not think myself at liberty to 
strike itout,, The fifth and sixth.articles 
are, [ think, admissible, for the reasons I 





have already stated. I give no opinion 
upon the plan adopted by Lord Walls- 
court for, educating his children; but he 
is at liberty to show that he did not adopt 
it to harass or annoy Lady Wallscount, 

th respect, to the ninth article, I was, 


when I first read it, for a considerable. 


time in doubt as to the meaning of plead- 
ing all this matter; but [ now -under- 
stand that it is to raise the question of 
condonation, which is not pleaded directly, 
but left to be fished out. I still am of 
opinion that all thisis pleaded with much 
more minuteness than is, necessary ; be- 
cause it came to this: Lord aud Lady 
Wallscourt agreed to go to Killarney, and 
afterwards Lady Wallscourt refused to 
0 to Killarney, and insisted on going to 

aris. This is the gist of this part of the 
case; and as these minutia will do little 
good, they must be struck out. The re- 
maining articles are not objected ‘to, ex- 
cept that,it has been said they offer no con- 
tradiction to what is pleaded in the libel. 
I have already disposed of that objection ; 
and the allegation, subject to such infor- 
mation as I havé directed, may be ad- 


mitted. 





- = 


Jn Admiralty. 
Before, the Right Honorable. Sir STEPHEN 
_ LUSHINGTON, Jndge of the High Court of 





“Admiralty. 
Tir Duke or Mancnester. 
"SALVAGE—MISCONDUCT OF SALVOR, 


A ship in charge of a licensed pilot got, upon the 
Goodwin Suiids; she’ was assisted’ off by a 
_( Bheamer,; taken in tow, andithen gotiupon Sand- 
- Wich, ,Plats:—-Held,..thaty as the getting on 
Sandwich Flats might have been prevented by 
ordinary Care and skill on the part of the steamer 
thé elaith for salvage mast be dismissed; and 
that ‘the master and crew of the steamer werd 
not relieved from the responsibility of watching 
the course of the ship, because she had ajlicensed 


pilot on board. 


Tis was a case of salvage, promoted 
by the’ master and ‘crew of the steamer 
Copeland, and ‘several small vessels, 
against the ship The, Duke of Manches- 
ter. The facts relating to the Copeland, 
with respect to which alone the case is 
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intended to be reported, will be found in 
the judgment. 3 


Adams and Bayford, for The Copeland, 
submitted that the services - rendered, 
were efficient in getting the ship out of g 
position of great peril,and that the sal- 
vors were not respousible for the danger, 
into which the ship afterwards got on 
Sandwich Flats, as she was in charge of 
a duly licensed pilot. (The Duke of Sus- 
sex, 1 W. Rob. 270.) 


Sir’ J. Dodson, Q. A., and Harding.— 
The master and crew of The Copeland, 
were guilty of gross negligence and wilful 
misconduct, and have forfeited all right 
toa reward. The case of The Duke of 
Sussex must be distinguished from this: 
that was a case of. collision; this is one 
of salvage, in which the asserted salvors 
are supposed to be rewarded for their 
merits and their skill, and consequently, 
it is their ‘duty to manage and direct the 
whole proceedings. 


Dr. Lusutneron, (addressing the Trini- 
ty Masters). Gentlemen—The Court 
feels under great obligations to you for 
the long attention which you have given 
to this case; nor will I detain you longer 
than is absolutely: necessary, and will 
vnly call your attention to the specific 
point upon which fam entitled to receive 
your opinion. With ‘regard to the’ other 
matters in this case, there is no reason 
for me tu ask for that opinion, sinee there 
is no question of nautical skill or expe- 
rience involved in them: I will, therefure, 
beg you to dismiss from your considera- 
tion the case of the luggers and small ves- 
sels. With respect to lhe Copeland, we 
must divide it into two parts; namely, 
what was done while:the vessel’ was’on 
the sands,’ and what was done in the sub- 
sequent part of the case, The nature. of 
the, case set up by."Ehe Copeland. is this : 
that the Duke of :Manchester: being out- 
ward bound ona voyage tathe West In- 
dies, having got on the Goodwin Sands, 
seut a small vessel to crave the assistance 
of a steamér, in consequence of which, The 
Cupeland came out. Upon this two ques- 
tious arise : What was the degree of dan- 
ger to which The Duke of Manchester 
Was exposed at that period? And whe- 





ther the proper measures .were pursued 
and were successful in getting her off the 
saud, or whether she caime off by the flow- 
ing of the tide? — The affidavit of Shersby, 
the master of the steamer, states this 
part of the case as follows :—“ The sea 
was rumping very high, the wind blowing 
strong from north-west: the steamer was 
steered in different directions till haif past 
nine, when The Duke of Manchester was 
discovered on the sand about midway be- 
tween the North Sand Head and the 
Gull Stream Light, striking heavily ; that 
in the course of about half an hour, after 
many attempts and with great difficulty, 
The Copeland was placed iin such a posi- 
tion to windward of The Duke of Man- 
chester, it being impossible, by teason of 
the heavy sea then running, to get nearer 
to her; that a line was hove on board, 
by means of which, two’ hawsers were 
assed from The Duke of ‘Manchester to 
The Copeland, and made fast to the tow- 
ing-hooks on board the latter vessel.” 
Ido not meah to detain you by going 
through al! the averments, because you 
have heard the evidence read and fully 
discussed, 80 that it would be a mere 
waste of time to go over these various 
accounts again, but I much wish to direct 
your attention to this points: it is ‘here 
sworn, that the steam tug pitched in such 
a frightful manner, that the lives of all on 
board were exposed to the’most immi- 
vent danger ; and at the contusion of the 
affidavit, I find these words :—*Had it. 
not been for the seryices of The Copeland, 
The Duke of Manchester, with her cargo, 
must have been inévitably Tost ; and the 
steamer herself, as*also the lives of the de- 
ponent, and the rest of the crew on board 
thergof, were exposed to the greatest and 
most imminent danget fn renderidg ‘the 
services, inasmuch as, if the said stéam 
tug Copeland, had touched the, said sand, 
she must instantly have gone ‘to pieces by 
reason of the great weight of hér machine- 
ryy, and probably every Soul’ on’ board 
would have perished,” I need not tell 
you, that the greatest ingredients in sal- 
vage, and which induce’ the court to give 
the largest measure of compensation, are 
first, the danger in which ‘the property 
itself stands; and secondly, ‘the risk of 
life to which the sdlvors Have exposed 
themselves. And if you shall be of opinion 
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that this vessel, The Duke of Manches- 
ter, Was in imminent danger of total less, 
with all the lives on board, the fixst ingre- 
dient will then bg: established, The se- 
cond question will be, whether the ser- 
vices of The Copeland were such as are 
described, and attended with the. degree 
of danger sv explicitly stated in the terms 
of this affidavit. You are well aware. of, 
the cuntradictions, therefore it | will be 
unnecessary for me to gu through them ; 
but [, propuse to put the following ques- 
tians tv you on this part of the case; 
First, was The Duke of Manchester, con- 
sidering the state of the weather \and, all 
other circumstances, in imminent danger ¢ 
Secondly, whether the measures pursued 
by ‘ae Copeland to get her off the sand 
were the proper measures ty be adopted 1 
Thitdly, wag the, vessel actually got off 
the saud by means.of those measures, or 
did she fluat off by the rising of the tide ? 
Fourthly, was there any, and if any, 
greater danger to, The Copeland and her 
crew in the peformance: of such service ? 
I have framed these questions with as 
much consideration as 1 could give to the 
subject, with a view of embracing every 
poiut which can properly be submitte 

to you, aud with regard to which your 
answers will guide the court in the com, 
pensation to be given, I do not consider 
it my dyty to develve upon you the con- 
sideration of the amount of compensation, 
but I look to you to'give me your opinion 
as to the degree of danger, the propriety 
cf the measures pursued, and the success 
of those measures, If this were the 
whole of the case, my mind would have 
been very considerably relieved ; but there 
is another question of, much greater diffi- 
culty and, of still greater consequence to 
the just decision of this cause. It appears, 
that after this vessel was off the sand,— 
whether ae was got off by the steamer, 
ot floated’ off—she.was in chatge of a 
pilot, and the steamer was directed to take 
het in tow, and proceed towards the 
Downs. It strikes me, subject to your 
consideration, that looking at the state in 
which the vessel was, and assuming for 
the present, that she had undetgone no 
damage, to come to the Downs was a 


clear course to be pursued, and must have! 


been so well known to the persons on 
board the steamer, that it is next to im- 





possible to suppose that she could have 
taken a directly different course, and gone 
upon the Sandwich Flats, unless from the 
extraordinary state of the weather, if. it 
were not for some damage done to her, 
or from. the fault of the pilot, or. from the 
fault.of,the steamer, or of both united: 
it could, searcely be accidental. ..1 am 
under the, necessity of briefly adverting to 
what I canegive to be the law upon this 
subject,. Her majesty’s advocate has 
cited a case. ( The Medina, not reperted,) 
in which Lord Stowell is said to‘have de- 
cided, that even where essential services 
had been rendered, the amount of gampen- 
sation for those services. might. be dimin- 
ished by negligence or misconduct;, and 
not only diminished,* which is the ¢om- 
mon practice of this caurt, but that in par- 
ticular circumstances, all reward might 
be forfeited. The proposition . is.. un- 
doubted, that salvage may be:diminished 
or taken away, altogether through error, 
miscondug¢t or want of skill in the salvors.: 
But, upon the present occasion, another 
proposition is started; it. is said, that the 
vessel was.in charge of.a pilot, audthat 
the only duty of the steamer was to follow, 
the course directed by him; that the 
steamer had nothing to do with the, course, 
however wrong it might be, and was not 
called upon to interfere or prevent the 
consequences of steering in. a wrong di- 
rection. This is a proposition which re- 
quires great consideration, , The case of 
Lhe Duke of Sussex was, cited; and.I. 
must refer to, that case in order to shaw 
what were the principles laid down in 
that case, and how far they are applica- 
ble, to the present. That was a cause of 
gollision promoted on behalf of her ma- 
jesty in her office of Admiralty, against 
the steam vessel, The Duke of Sussex. 

It appeared that she had in tow a yes- 
sel called The Chieftain, with ;a licensed 
pilot on hoard, and this yessel run into 
and damaged two of her majesty’s ships 
then lying at their moorings. The Crown 
proceeded against the steamer ;, and the 
defence of the owners was, that, at the 
time of the collision, the steamer, was 
under the direction of the duly licensed 
pilot on board The Chieftain, and that if 





* See the case of The Dosseitei, ante, p. 110. 
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the collision was not altogether acciden- 
tal, it was attributable to the pilot and 
others on board The Chieftain; and, ia 
giving my judgment in that case, I said, 
“In point of law, I am of opinion that 
the responsibility. for the ‘due ‘navigation 
of The Chieftain, did not rest with ‘the 
steamer proceeded against, but with the 
pilot, who was on board The Chieftain at 
thetime.” If I had held the law to be 
otherwise, the consequence would have 
been, that, the owners of every vessel in 
charge of a pilot, and guided by a steamer, 
would, in the case of a collision, be re- 
sponsible, and so, practically, the act of 
Parliament would have been’ repealed, 
the very object of that act being to ex- 
empt the owners from liability. And 
again, if. in cases of ordinary towage, the 
pilot is not to be the person in ‘entire 
charge of the vessel, and it is to become 
a matter of divided responsibility, there 
will be a conflict of authorities, which will 
lead’ to inextricable confusion; and be 
highly prejudicial to the owners of ves- 
sels. ‘The sole responsibility and the sole 
direction, must ‘rest ‘with the pilot, on 
whom: the law throws it; and, with this 
view, I there said, “ that, if it appeared 
that there had been no error or negligence 
on board the steamer, and that the orders 
of the pilot had been properly executed, 
I must hold the owners exonerated from 
the consequences of the accident.” The 
Trinity Masters being of opinion that 
heed had beén no default on the part of 
the steamer, the court pronounced against 
the claim ofthe crown. The ingredients 
of that judgment were, that there was no 
errot or negligence on the part of the 
steamer. But if it be supposed that I 
ever laid down such a proposition, that 
under no circumstances was it the duty 
of a steamer towing another vessel to in- 
térfere, and that the pilot was, under all 
circumstances, the only person to blame, 
I can only say that I never laid down 
such a doctrine. And in one case, that 
of The Diana, (1 W. Rob. 131,) in which 
’ there was a duly licensed pilot on board, 
the pilot, the master, and the crew being 
all considered in fault, this court held that 

the owners were not exempted from their 
liability by the mere fact of taking a pilot 
on board under the provisions of the sta- 
tute; and that, as the master and crew 





were neglectful of their duty, and the ser- 
vants of the owners, the owners were re- 
sponsible for their neglect. Itis the duty 
of the master to look after the pilot, in the 
case of palpable incompetency, of intoxi- 
cation, or‘of the loss of his ficulties. The 
vessel and lives of the crew are to not be 
risked, because there is a law which im- 
poses ordinary responsibility,upon one in- 
dividual. So, in the case of a steamer 
towing a vessel in day-light: if the mas- 
ter sees that the pilot is incompetent, is ‘he 
blindly to follow his orders, and allow a 
valuable property and valuable lives to 
be lost? I must repeat, thut I never laid 
down such proposition. I come then to 
this case, which is not one of simple tow- 
age, but of salvage, and in which the ves- 
sel was in charge of a licensed pilot. 
Where a licensed pilot has, by misfortune, 
want of skill or otherwise, run a vessel on 
the Goodwin Sands, and a’steamer is sent 
for to her assistance, and is towing her 
off the sands to a place of safety, the 
steamer is not relieved from the responsi- 
bility of watching the course pursued by 
the pilot. If she finds to a reasonable 
certainty, that the course will lead the 
vessel into danger and destruction, it is 
the duty of the steamer to let it be made 
known to the master, who may then take 
such measures as he thinks right in the 
circumstances. It is not for the steamer, 
knowing the danger, to maintain, as it 
were, 4 kind of sulky. silence. ‘The last 
question which I shall put to you is this: 
was the going on Sandwich Flats occa- 
sioned by the weather or the disabled 
state of the rudder; or could this strand- 
ing have been prevented by ordinary 
skill and vigilance ? Was there, on the 
part of The Copeland, gross negligence or 
want of skill? Did the steamer know- 
ingly allow this.vessel to run into danger ? 
he opinion of the Trinity Masters, in 
answer to the first four questions, was 
against the case of The Copeland; and, 
to the last question, they answered that 
the getting on Sandwich Flats was not 
occasioned by the state of the weather or 
by the rudder being disabled; that the 
stranding on the Flats might have been 
prevented by ordinary care and skill; and 
that there was, on the part of The Cope- 
land, gross and culpable negligence. 
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Dr. Lusutneton.—I entirely agree with 
the opinion just given, and I have now 
to consider what must be the consequences 
with respect to The a I think 
the conduct of The Copeland was marked 
with the highest negligence; but I think 
she was guilty of something more’ than 
this, fur she must have been aware that 
the course she was pursuing must have 
led this vessel into danger and almost 
certain destruction ; and, in my judgment, 
that culpability is not diminished in any 
degree, by the error which may be attri- 
buted to the pilot on board The Duke of 
Manchester, because the steamer could 
not have been misled by any ordersior 
directions on his part. I therefore feel it 
my duty to pronounce against this claim, 
with costs. 


Tue SertncaraTaM.—June 25, 1846, 


A Danish and a British ship came into collision ; 
the Danish ship was entirély lost, the British 
received somedamage. An action was entered 
on behalf of the owners of the Danish ship, and 
bail given: a cross action was then entered on 
behalf of the owners of the British ship, aud bail 
demanded and refused :—Held, that, the pro- 
perty being entirety gone, and the owners for- 
eiguers, and resident abroad, there was no'way 
of enforcing the bail to be given. 


Tuts was a cause of damage by collision, 
promoted by the owners of the Danish 
vessel The Harriette, and of the cargo on 
board, her master and crew, all of whom 
were foreigners, and resident abroad, 
against the British ship The Seringapa- 
tam. The action was entered, in the sum 
of 1500/., for which bail was given’ on 
behalf of the owners of The Seringapa- 
tam. The collision occurred in April last 
off the coast of Sussex, and the Harriette 
sunk almost immediately, her whole crew 
getting on board the Seringapatam, which 
had received such damage as compelled 
her to return to the river to refit. Some 
days after the accident, certain steam- 
vessels succeeded in getting hold of: the 
wreck, which, owing to her cargo, con; 
sisting of sugar, having dissolved, had 
floated, but bottom upwards, and towed it 
on shore near Shoreham, where it lay, till, 
after certain proceedings on the part of 
these salvors, it was sold, under an order 





of the court, the late owners consenting 
to such sale; and the balance of the pro- 
duce‘of the sale, (after deducting the sal- 
vors’ and other actual expenses,) amount- 
ing to about. 72., remained to answer the 
salvage claims. On giving bail'to the ac- 
tion against their ship, the owners of the 
Seringapatam required bail to be given to 
@-cross action entered by them in the’sum 
of 5501. against The Harriette, for the 
damage sustained by ‘The Seringapatam. 
This having been refused, a motion was 
now made to stay the proceedings. in, the 
cause until the bail should be given. — 


Addams, in support of the motion.— 
The equity of the court. will not allow 
The Harriette to proceed, without ena- 
bling The Seringapatam to recover, if 
she can prove The Harviette ‘to be the 
wrong-doer. Both ships must be consi- 
dered ‘as British, for causés of collision 
are causes communis juris. (The Johana 
Friederich, 1 W. Rob. 35.) The stat. 53 
Geo. IIL; ¢. 159, limiting the'responsibility 
of ship owners; cannot bar this equitable 
claim, the preamble showing that’ statute 
to have been enacted only for the special 
protection and encouragement of British 


shipping. 
Sir J. Doidson,Q. A., and Robinson, con- 


tra.—In causes of collision in this court, 
the proceedings are in rem, and not in 
personam ; and the course is to arrest the 
property, and then bail is given to pro- 
cure the release of the property, If the 
case were reversed, the owners of the 
British‘ ship would be liable only to the 


amount of the value of ‘the: ship and 


freight due at the time of the accident. 
These foreign owners are entitled to be 
= upon the same footing; for the act of 
arliament; is, not confinéd, to. this Goun- 
try,—our legislature followed here the ex- 
amples of other countries. | (Grot., ‘De 
Jure B.et P., 1. 2, ci xi..s. 13; Vinn. 
Comm, de Exerc. Act. ; Valin, Comm, gur 
L’Ordonnance, liv. 2, tit. 8, Art. IT.)- 


Dr. Lusuington,—I have given ‘this 
subject serious.and' careful consideration, 
and it is with some regret that I come to 
‘the conclusion, chat I ¢an find no reason 
for granting the motion, whether I take 
the case as proceeding in rem or a pro- 
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ceeding in personam, or look to the ques- 
tion of jurisdiction under any principles 
of. equity which may be applicable to this 
court. I must therefore reject this appli- 
cation to compel these foreigners to give 
bail to the eross action entered against 
their ship; ut they must. give bail for 
costs im their own action. 
a ne | 
TERMS OF THE SUPREME, COURT, CIR: 
CUIT COURTS, AND COURTS.OF OYER 
AND TERMINER OF THE nis svi or 
‘NEW-YORK. 


FIRST JUDICIAL DISTRICT—CITY AND COUN- 
. TY OF NEW-YORK. 
GENERAL TERMS. 
Place. Justices assigned. 





Time of holding. 

1847. 

1st Monday,Sept.,CityHall, JusticesCady, 

McCoun and Hurtbut. 
do. do. Hurlbut, 
" McCoun and Mason. 

1848, 


1st Monday, Jan., — do. do. Strong, 
* McCoun and. Edwards. 

lst Monday, April, do. | de. May- 
nard, Edmonds and Willard. 

lst Monday, July, do. do. Hurlbut, 
Edmonds and McCoun. 

1st Monday, Oct., do. do. Shank- 
land, Marvin and Edwards. 


do. do, Jones, 
Edmonds and McCoun. 
lst Monday, April, do. do. Jones, 
Paige and C, Gray. 
lst Monday, July, do. do. Jones, 
Edmonds and Hurlbut. 

1st Monday, Oct., 


lst Monday, Nov. 


1849. 
1st Monday, Jan., 


do. do. Jones, 

Edmonds and Edwards. 
SPECIAL TERMS, 

1847. 

lst Monday of Sept., Cuy ‘Hall, Justice 


Edmonds. 
Do. do. Oct., Willard. * 
Do. do. Nov. ‘Edwards. 
Do. ‘do. Dec., Harris. 

1848. 

Ist Monday of Jan., 
Do. do. Feb. 
Deo.» do, March, 
Do. do. A il, 
Do. do. May, 
Do. do. Jute, 
Do. ‘do. July, 


do. 
do. 
do. 


do. Edmonds. 
do. Edwatds. 
do. Hurlbut. 

do. Edwards, 
do. Hurlbut. 

do. ‘Edmonds. 
do. Edwards. 





lst Monday of Sept., City Hall, Justice 
Edmonds. 
Willard, 
Hurlbut. 
Hoyt. 


do. 
do. 
do. 


Do. 
Do. ' 
Do. 

1849. 

lst Monday of Jan., 
Do. do. Feb., 
Do. do. March, 
Do. do. April, 
Do. do. May, 
Do. do. June, 
Do. do. July, 
Do. do. Sept, 
Do. do. Oct., 
Do. do. Nov., do. Jones. 

» Do. do. Dec. do. Edwards. 


CIRCUIT COURT AND COURTS OF OYER AND 
TERMINER. 


de. Oct., 
do. Nov., 
do. Dec., 


do, 
do. 
do. 
do. 
: do. 
do. 
do. 
do. 
do. 


Edwards. 
Jones. 
Bavculo. 
Hurlbut. 
C. Gray. 
Jones. 
McCoun. 
Edmonds. 
Hurlbut. 


1847. 

3d Monday of Sept., City Hall, Justice 
Edwards. 

do. Edmonds. 

do. 


do. 
do: 
do. 
do. 
, do. 
do, 
do. 
do. 
do. 


1st Do. do. 
1848. 


Ist do of 


Nov., 


Morse. 
Strong. 
Edwards. 
Hurlbut. 
Edmonds. 
Edwards. 
Hurlbut. 
Barculo. 
Edwards. 
Harris. 


Jan., 
Feb., 
March., 
April, 
May, 
June, 
Sept., 
Oct., 
Nov., 


Dec., 


de. 


1849. 
lst Monday of Jan., 
Do. do. Feb., 
Do. do. March, 
Do. do. April, 
Do. ‘do, May, 
Do. June, 
Do. Sept., 
Do. Oct., 
Do. Nov., ° do. 
Do. Dec., do. 
CIRCUIT COURTS. 


do. 
do. 
do. 
do. 
do. 
da. 
do. 


Morse. 
Hurlbut. 
do. 

Edmonds. 
Hurlbut. 
Edwards. 
‘Hurlbut. 
Barculo. 
Hurlbut. 
Edmonds. 


1847. 
ist Monday of Oct., City Hall, Justice 
Morehouse. 
Do. do. do. H. Gray. 
1848. 


ist Monday of March, do. Welles. 
Do. do. Nov., do. Harris. 

1849. 

Ist Monday of March, do. 
Do: do. Nov., do. 


Dec. 


Sill. 
C. Gray. 





